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PREFACE 


The Commonwealth of Australia came into being on 1st 
January, 1901. The High Court of Australia commenced its 
labours in 1903. The years that have passed have been rich in 
constitutional exposition. The High Court, in its earlier years, 
enjoyed a unic|ue advantage in that the first five Justices to be 
appointed had all been members of one or other of the Conven- 
tions which framed the C'Onstitution. 

The course of judicial interpretation has not followed a straight 
path; but, on the contrary, has been snbjeeted to rather remark- 
able deviation. In the hegiTiiiitig, as was eontemplated by 
eonstitntionalists of the day would be the case, the High (^onrt 
gave judicial recognition to the j>rinciplc of mntnal non-interfer- 
cnc<‘ as l>ctwe<*n the Commonwealth and th(‘ States, and the 
resultant doctrine of the iminnnity of inslrunientalities. This 
principle was rejectcsl hy tin* minority of the ('onrt, their Honors 
Mr. Justiee Isaaes and Mr. Justice Higgins, but for years their 
views did not prevail. The case of D^Emden v. Pedder (1904) 
1 C.L.R., 91, was the earliest ri*cognition of the d<ictriiie of the 
immunity of F<sh*ral instruinentalilics, and the principle was 
held to be reciprocal in The Fidendvd A malt/ am at rd Oovvrnmeni 
Railway and Tramway JSerrict Association v. The New South 
Wales Railway Traffic Employees* Association (190(5) 4 (Mj.R., 
488, and t<» prevent any attempted interfercin*c by the tVmimon- 
wealth with State instrnnnnitalilies. 

These de<*isions excite<] no general astonishment. They had 
b€*en forecasted by Sir John Qiii<*k and Sir llobc‘rt. (lurran in 
their monumental treatise. The first surprise came with tlie 
decision in Farcy v. liarneit (191(5) 21 C.L.H., 433, wlierein it 
was held that under the defence power of the Commonwealth it 
was competent for the* Commonwealth fix the prices of necessi- 
tie>i within limits of locality during the then state of war, Mr. 
Menzies, in an essay on **The Rule of l^aw During the War,’" 
ventured to express the opinion that it was ]>lainly in<*on testable 
that the Constitution had reeeived an interpretation in the times 
of war that would have been “cpiite nnimaginable in the years 
“of peace,"" 

Later came the deeision in the Engineers^ Fase { Amalganuded 
Society of Engineers v. Adelaide Steamship Co., Lid. (1920) 28 
C.L.R., 129) over-ruling the State Railway Seri*ants^ Case and 
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abrofi^atiiig thr doctriiio ot* the iraimiiiity of instrunioiitalities. 
so far as it rrvsted on the priiieiple of mutual non-interference. 
Sir Hohert (farran, in a re<‘ent lecture before the T^niversity of 
London (see Law Quarterly Review, So. CLVIII, April, 1924), 
has said <»f the fi<*cision : “it swept away the conception of 
“implied prohibitions upon the Common w(*alth and the States, 
“and raised the slogan, ‘Hack to the Constitution’.'' 

Perhaps if is iiol ina<*cMirate to say that in the first years of 
its <\\is1enee Hijrh Court's decisions were .stamp<*d with the 
impress of Federalisfii; that siibse<pH*ntly in keepiiifr with the 
evolution cd* the politi(*al life of tlie Australian I'ominunity, the 
jiidifdal exjmsitions of the Constitution tended towaixls the 
national, — w<‘re Australian, 

Tn vi(‘W of tin* diverpeiit decisions of the Hi^h Court, the study 
*>f the judicial interpretation of the Australian Constitution is 
not cmly one of absorbing!: interest, but also of jyreat pra<*tieal 
importaiiee. Take the Union Ijtthfl (Uusi (Atfornftf-(rf?ifral for 
Nrw South WalvH v. Urvirrrif Employees* Union of New South 
Wffles flflOH) f) (Mi.K., 4b9 ) ! Will this detdsion stand, or must 
it lofri«*ally bt* rev(‘rsed ? It seems that it must })e ovtu'-ruled, 
and that tin* union label eoii(M*rned won hi now b«» sanetiomxl as 
valid. 

The pr(vs<Mit book is foumled upon an abridgment of a thesis 
entitled “The dudi(dal Interpretation rif the ( 'onstitution of the 
Commonwealth," presc'iited to the Cniversity of Adelaide for 
the I)(*^r<*t‘ of l)o<«tor of Laws in 1919. Shortly after the pre- 
s<»nt4ition of tin* thesis eaine tin* Engineers' ('asi . The (‘onse- 
ituence is that much revision was requiivMi. and, in particular, 
there was enabled the elimination of an <»xhaustive examination 
of the doedrine of the immunity of instrumentalities. Tin* writer 
is fortunatt* in that the <*xaminer of the abovt‘-iiient ioiied thesis 
was tliat eminent constitutionalist.. Professor Harrison Moore, of 
tin* Melbourin* rniversity. who, in his report, kindly made 
various suv;t?<'>itinns as to the matter of arranfrement and other 
matters in the event of publication. The writer is deeply 
indebt t‘d to Professor Moore, both for these suppestions and also 
for tin* many eonc(*ptions derived from Professf)r Moore's great 
work on the Australian Constitution. 

In the Appendix will be found the text of the Commonwealth 
of Australia C«>nstitution Act. with marginal references to the 
paragraphs of the book. 

For valuable assistmice to the study and exposition of the 
“Law of the Australian Constitution," I desire to express my 
acknowledgments and obligations to the following works: 

Anson: Law of the Constitution. 

Austin ; J urisprudence. 
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Bacon : Abridgment. 

Beal: C^ardinal Priiiciplcs*of Lc^al Interpretation. 
Bi^nold : C’oimnonwealth of Aiistralia Constitution Act. 
Blaek ; Law of Judicial Precedents. 

Blackstone : ConiTiientaries. 

Bonvier: Law Oictionary. 

Broom : Lejral Maxims. 

Jethr<» Brown : TIh» Austiiiian Tlieory of Law. 

Jethro Bi’owii : Tin* Xew Democracy. 

Bryci* : The American ( ^miimmwealth. 

Burjress : Politic'al Sci<‘inM* and Constitutional Law. 
Clark: Australian <^>iistitiitional l^aw. 

(dement: The Law of the i^aiiadiaii 1 ‘oiistitutioii. 

( Vnnmoiiwcalth Law lb*vic\v. 

(\ioley : Constitutional I-aw. 

(\)o1cy: Constitutional Limitations. 

(\>tt*s and Bcnjaniin : Fc<leral Laind Tax Acts. 

Craics: StatuU's. 

I)ani(*ll : Chan<*i*ry Prai*ticc. 

I)ic<‘y : ConHi<'t of Laws. 

Dic'cy : Law of tin* i oust it iit ion. 

Dow’cll : IncoTiic ^fa-X Acts. 

Dwarris : Stat utes. 

Kncyclopaedia of the Laws (»f Kurland. 

Hall: ('ascsoii ( Vnist it iitional Law. 

Halshui^’ : Laws of Kurland. 

Holland : '^I'hc Kleincnts id* J nrisprudi*ni*c. 

D’Arcy Irvine: The Land and Income 'fax Law of N.S.W. 
Keith: CNuisI it ut ion Administration and Laws of the 

Km pi re, 

Keith : l\es]n»nsilde < iiiveriiment in tlie Dominions. 

Kent : < Commentaries. 

Law’ Quarterly Jleview’. 

Tjefroy : Leprislative Pow’er in I'aiiafla. 

Afai'Lcod : The Hiyrh < ourt on tin- I nterpridution of 

Kl at utes. 

Ala.xwell : Interpretation id’ Statutes. 

Mimzies : Th<* Pule of Law during the War. 

W. Harrison Moore; Tin* Commonwealth of Australia. 
Miinro: Th<‘ Constitution of Canada. 

Murray : New* Kniriisli Dietionary. 

Newton: Fi^leral and ITiiified Constitutions. 

Odgrers : Pleading an<l Practice. 

Pollock ; of Torts. 

Pomeroy: Constitutional I^aw of the United Statej^. 



yui The Law of the Australian Omstitution 

Prentice and Egan: Commerce Cli|iiae of the United 
Staten Constitution. 

Quick: Legislative Powers of the Commonwealth. 

Quick and Gar ran : Annotated Constitution. 

Quick and Groom: Judicial Power of the Commonwealth. 
SaflPord and Wheeler : The Practice of the Privy Council. 
Salmond : Jurisprudence. 

Sanders : Institutes. 

Sedgwick: Statutory and Constitutional Law. 

Sohm : Institutes. 

Story: Coninicntarics on the (*onstitution of the United 
States. 

Sutherland: Notes on the Constitution of the United 
States. 

Sweet: Dictionary of English Law. 

Thayer: Cases on Constitutional Law. 

Thayer : Origin and Scope of the American Doctrine of 
C<mstitutionul Law. 

The P\*<leralist. 

Thomas: Tjeading (-ases in Constitutional Law, oth Ed., 
by Bellot. 

Todd : Parliamentary GoverniiK^nt of the Colonies. 
Webster: New' International Dictionary. 

Wharton: Law Lexicon. 

Willoughby : The ( ■onstitiitional I^aw of the T’^nited States. 
Wilson: Congressional Government. 

My thanks are due to Mr. A. V. Davenport and to Mr. 
A. J. L. Sutherland, both of the South Australian Bar, for 
asaintuiice in reading the proofs during the progress of the book 
through the pre.ss. 

DONALD KERR. 


25111 January, B125. 
Eagle Chambers, Adelaide, 
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Page 300, lino 39, for “Lands” read ^ 'Suits.” 

Page 176, Umc 25, for “Knox J. ** read *'Knox C.J. ” 



PART I 


THE FEDERAL NATURE OF THE AUSTRALIAN 
CONSTITUTION AND ITS LEGAL CONSEQUENCES 




CHAPTER I 


OITTLIXE OF THE ACSTRALIAX COXSTITTJTIOX. 

1. The “Law of tiu* Australian Constitution'- may be stated to 
t*onsist of sueli of the enaetinents eoiitaiiunl in that eode of 
{government for F<‘d('rated Australia, the Vommonwealih of 
Australia Oonstifutiou Act. as eonfer, inunediately, or mediately, 
as eontrollinfr all legislation under siieh eode, rights and duties 
<'Ognizable at tln' suit of litigants in the ordinary eourse of 
litigation. Thus are ex«*luded from eonsideration as well the 
stH'tions of the (Constitution whieh deal with matters of politieal 
saiietion merely, as parliamentary usages and eustoms extraneous 
to tlie organie law. (’ontrast tin* task wliieh eonfnmtc‘d Profi'ssor 
l)ie(*y when he set out to provide students with “a manual whieh 
. . . may tniahle them to stinly .... those legal topies 

“whieh, taken tc»g4*ther, make up the eonst itiitional law of 
“England"! To make sneh eom]>arison at onee iiidieates the 
desirability of a wi’iler on the law of a rigitl <*onsiit ut ion or 
fundamental law, av(»iding c'onfusion with the eone(‘pts emhraeed 
in tlu' phras(‘ ‘ *(‘onstitutional law" as employed in England. 
Aj)plying to Australia the term “<*onstitutional law" in the 
English sense*, the “(constitutional law" of tin* Australian 
( 'omnionwe'alth eoirijirehends : 

(a) The “laiw of tin* Constitution" as above* d(*tin(*fl and 
h<*rein treated of; 

(b) the matters of politieal eone(*rn whieh oeeupy so many 
seetions of the (Constitution A(*t ; 

((*) Parliamentary usages and eustoms, and tin* Jiotions of 
“responsible government," (*xtraneous to tin* organie 
law ; 

<d) usages and eustenns whieh govern imperial relations. 

In addition there is the eon.st itutional law of (*aeh of the 
eoinponent States. 

The Constitution of the Commonwealth is in reality a part of 
the Constitution of every State, and inu.st be so regarded in 
determining the validity of (»very State legislative Aet (ef. 
i<taf€ V. C onion. 48 Am. St. Rep., 227). Inasmueh as the 
^'ommonweulth of Australia Constitution Act is a eode, there 
must inevitably be attracted to it, as to every eode^ an ev<!r 

* Such has beoii the rxiH*ri(*nc<> of the United Btates; and, to take an 
aneieut illustration, such was the case in the instance of the Twelve Tables. 
The responsa prv^eniium formed one of the leading elements of the law as 
Justinian re(*attt and consolidated it. (Banders, pp. 19-20; Sohm, p. 93.) 
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increasing addendum of substantive law resulting from judicial 
exposition of the fundamental law. 

2. On 9th July, 1900,^ the C<yinmonwealth of Australia 
Consiitutwn Act (63 & 64 Vic., C. 12) enacted by the Imperial 
Parliament* received the royal assent. On 17th September, 1900, 
a Proclamation was issued that on and after 1st January, 1901, 
the people of New South Wales, Victoria, South Australia, 
Queensland, Tasmania, and Western Australia should be united in 
a Federal Commonwealth under the name of the Commonwealth 
of Australia. 

The people of the constituent political communities other 
than of Western Australia had, before the passage of the Act, 
agreed to a draft Constitution by a vote on a referendum. In 
similar manner the people of Western Australia signified 
agreement prior to the Proclamation. 

3. The dominant note of the Australian Commonwealth 
Constitution is federalism. Federalism'* connotes a geographical 
unity, subdivided into political communities, the respective 
peoples of which subject themselves to the supremacy of a 
written constitution, s<*tting up a central government, clothed 
with legislative, executive, and judicial powers, which are 
exercised within the limits of authority prescribed by the 
(Constitution in each of the component communities, simul- 
taneously with the opcTation of the ordinary gov<*rninental 
functions of such component eommnnilies, in some instances to 
th(* exclusion of and in other cases concurrently with the 
governments thereof, but so that alteration of such written 
constitution cannot be effected by cither the central government 
or local entities, except when specially organized, as prescribed 
thereby, for that purpose. 

2 For reprint of Aet see Appendix. See 33 Geo. Ill, C. 73, as to date 
being part of Act. 

» The Coininoinvealth of Australia Constitution Act being a statute of the 
Imperial Parliament, the Imperial statute The Interpretation Act, 1889 
(/)2 and 53 Viet., C. 63) applies to it. S. 18 (3) provides that all parts 
under a central legislature shall be deemed one colony for the purposes of 
the word “colony,’’ .. Also the phrase “colotiial legislature’’ would prima 
facie mean the Commonwealth Legislature (S. 18 (7) ). Compare the 
definition clause (8. 30) in Fugitive Offenders Act 1881, and see McKelvey 
V, Meagher, 4 C.I 1 .R., 265, for the view that “central Legislature’’ in an 
Imperial Act, as distinguished from a “local legislature,’’ means a central 
legislature which has power to deal with the subject matter of the Imperial 
Act, and hence if the Commonwealth did not have legislative power over the 
subject matter then, for the purposes of the Imperial Act, it would not be 
a central legislature. 

4 For definition, see Moore, op. oit, p. 68; Dicey, op. eiU p. 153. 
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Thi| limitation of authority is in contrast to the supremacy of 
the under a unitary form of Rtwernmeut. There are 

no prairtical limits to the authority of a supreme legislature such 
as the Imperial Parliament except the lack of executive power to 
enforce its enactments. But uoither the legislature of the central 
government nor the legislature of any component entity in a 
federation is supreme. Each such legislature can only asstni its 
supremacy withiir* the limits assigned by the (\mstitutiou. 

The Australian (Vnnmonwealth is prol>ahly tlu» most i>t*rfeet 
example of a modern federation, (’ertaiii.of its features may be 
stated to l)e essential to the existeiUM* of n modern politieal 
(•oiiiin unity when organized on a fe<ieral basis. 

4. The foundation of the federal struetnre is the twofold 
division of powers — tli<‘ division of governmental powers between 
the eeiitral government and the loeal governmoMts, aiul the distri- 
bution of funetioiis of govt^rnnit^nt amongst the three organs, legis- 
lative, executive, and judicial, of tlic central (loveriimeiit itself. 
The basis of the division of jHiw<*rs between the ceiitnd and local 
govcriimcuits may l>c that to the central body is assigiUHl ci»rlaiii 
specifii* gov<‘rnmentaI peuvers, whilst the loeal governmeiirs retain 
the residuum of pow(»r, or the <'oiivi*rse may be the case. The 
grant of powers to the <*entral body was in the ca.se ()f tlie 
C'oinmonwealtb in the nature of a surrender by the (*omponent 
govornimmts of <H'rtain powers to the national government. 
t^Ttain enuin<*rated ])Owers only W(»re <*oiiferred on the <»eiitral 
body. The States retain the residiunii of government a I powi'r. 
Both the (/ommoMwealth. on the one Iiaiid, and each of the States 
on the other, is within the aiiihit of its authority, su[>reme,*^ that 
is, clothed with j)Ieiiary powt*rs, subject only to the rcstrietioiis 
imposed by the Imperial connection and the provisions of the 
Constitution. 

5. The Constitution, then, is the expn*ssion in Statute fcirm of 
a c'ompaet bet\ve<Mi the people of the six self-governing political 
cuitities of Australia to mutually al>rogat<* <*ertaiii powers of self- 

Ihthit V. Tht Tt infinraJititx Unnrd, L.K., 7, Ajip. Osih., at ]». J46, 
|u*r I-ord Watson. 

« Tlic 1180 of the word ‘‘sovereign’’ is avc»ided, as leading to eoiifuMioii. 
In the sens** in whieh “sovereign” is iiHed in the dietum of Marshall C.J. 
ill McCvUoctt V. Mart/Utitd, 4 AVlieat., :n6, at 410 (rt feniiig to.tlie American 
TTnioii) ; “They are each sovereign with respeet to the objeets eomniittcd 
* * to it, and neither soA’creign with re8|*eet to the <il>ject8 committed to the 
“other,” the word is apposite; but “the appellation '»overcigii Btate’ 
“as applied to the coiistruetiou of the Commonwealth Constitution is 
‘'entirely out of place, and worse than unmeaning,” — TJie Commonwealth v* 
N.8M\ (1923) 32 at 210; contrast D^Emden v. Pedder, 1 

105. See Story ojk cit., par, 207; Bryce, American Commonwealth, Vol. 1, 
p. 407. 
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government in favour of a central governing body exercising 
funder the Jb*itish Crown) clearly defined and limited gOA^’ern- 
menlal ])owers over the six composite States. The C’onstitution 
j “partakes botli of the character of an Act of Parliament, and of 
l“an international agreement made between the people of the 
I “several self-gr)verning Australian Colonies, and also between 
I “the people of those Colonies eolleetively and the United 
)“ Kingdom.’'^ 

(). The reeoneiliatory foree over legislation within the eon- 
<MiiTent ambit of authority is the enactment that when a State 
law is inconsistent with a Federal law the latter is to prevail 
(S. 109). 

7. Th«‘ offik'ers of the Federal and State (lovernmeuts <‘ondu**t 
the operations of their respective Governments side* hy side in 
the same territory. The Constitution, itself an organic law 
unalterable by the ordinary law-making bodies of tin* Federation, 
is the <*onlroIIing fore(* which harmoniz<*s the workings of the 
federal community, and confines within their r(*speetive spheres 
of action the Federal and local (lOvernmeiits. 

H. The (kmimon wealth of Australia Consthution Ai*t consists 
of two main divisions, namedy, eight introdn<*tory or “covering” 
clauses, and the Constitution itself, ena(*ted by clause 9 of the 
“ covering “ clauses. Tliere is this very essc*ntial distinction 
betw^een these two divisions. Clauses 1 to 8. that is, the covering 
clauses, (*annot be amended, rep(*aled, or otln*rwise dealt with by 
Ihc people of Australia, but can only l)e legislated n]>on by the 
Imperial Parliament; Avhilst the Constitution, enactt*d by clause 
9, is subject to a g(*n(»ral power of amendment, addition, and 
(sembh*) iM'pcal v(*stcd in the dual authority of tin* Commonwealth 
organized ns an elc'ctorate ami the Parliament of the Common- 
Avealtli ill manner, and subject to the limitation in S. 128 thereof 
prescribed.'* 

9. After recital in the preamble of the agreement of the people 
of tile respectivt* <*ontraeting entities 1o “unite in one indis- 
“soluble Federal Commonwealth under tht* Crown of the Ignited 

7 Per (triffitli (T.J., in Uaxlrr v. Commistfionrr ttf Taxation ^ 4 C.Ii.R., 
1087, at j). 1109. Soo also Cousans v. The Cummonutalth^ 3 C.Tj.R., 539; 
Fvdvrati'ti, rtv„ Aftsoinatio7i v. Neir South Wales Itaihvay Traffic Employees* 
Assoriation, 4 C.L.R., 488, at p. 534. Prof. Moon* (op. cit., p, 78) writes: 
‘‘The i*»»n tract uni Imais of the Constitution is an element to b o coDsidered 
* * its c austruction. " * See also Pensaetda Telegraph Co. v. Western Union 
Telegraph Co., 90 U.S., 1 ; Martin v. Hunter *s Lessee, 1 Wh., 304, at p. 373. 

As to this limitation, for discussion of result of violation of 5th 8, 
P.8.A. ('oiistitutioii, sec Dr. AV. Jethro Brown’s ‘‘ Austiniaii Theory of Law,’’ 
p. 16‘J, and of S, 128 of Coninion wealth Constitution, Dr. Brown’s “New 
Deinocraey, * ’ 
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“Kingdom of Gre«it Britain and Ireland, and under the Const!- 
“tut ion hereby established/* the covering tdauses proceed to 
make provision for the Proclamation of the Commonwealth and 
its establishment (clauses 3 and 4), and then to prescribe the 
operation of the Constitution and the laws made thereunder in 
the following terms (clause o) : 

“This A<d, and all laws made by the Parliament of the Coni- 
“nionwealth under the Constitution, shall be binding on the 
“courts, judges, and ]K‘ople of every State and of every part of 
“the (V)mmonwealth, notwithstanding anything in the laws of 
“any State; and the laws of the Commonwealth shall be in foree 
“on all British ships, the Queen's ships of war excepted, whose 
“first port of cleuranee and whose port of destination in the 
‘ ‘ (\>minonwealth. ’ ' 

10. The C’onstil nt ion is diviilcd into eight chapters.** Tin* first 
three chapters deal wiMi the organization of the bicameral 
Ijegislal lire, tin* Executive, and the •]ndi(*ature r<*s]>eetively. 
('hapter W tr<»ats of Finance and Trade, whilsl Chapter V 
saves the Stat<» (%)nsti tut ions, powers, and laws, (’hapter VI 
treats of the snhjec't of new States, Chapter Vll provides for 
the t*rection of a seat of <h>veriiTneiit of tin* Commonwealth. 
Cha])tf»r VIII provides enabling maeliinery for amendment of 
the Constitution, vesting the power of ann*ndment in a dual 
authority, <*onsisting of the (*ominonweidth Parliann*tit and the 
(Vnninon wealth Kle(*torate.^** 

A.s to the • ‘ ’ * ns an aid t« const nu't ion, see ICastcni CuwntivH Hail 

Co. V. Marritif/r, a .’III ; HamntrrHmith v. Brand, 4 TI.L,, 171 ; XJnion 

Steam^hifi f'o. of \rir ZraUind v. MvJhournr flarbour Tru-st Commissioners, 
9 App. fVis., at p. as to marginal iiofos, scm* A.-G. v. Great JCastem 

Bail <'o., 1S79, 11 ('li. !>., 449; c*f. (Vaies, p. 196, Sheffield Waieruyorks v. 
Bt fi/teff. 7 Kx., 4os, at 421 ; Clajfdon v. Green, 3 C.T*., Ill 1 ; in rt* Vernofi^s 
Setthfl Estates, 2 <^h. P.. o22, at p. ij2o ; Sutton v. Sutton^ 22 (Tli. D., 511. 
Sec remarks <»f Isaacs J. as to pnnrtiiatioii, whicli apply witli equal force to 
marginal notes. — President rtf the Shire of Charlton v. Ituse, 14 O.lj.ll., 220; 
and, as to piiiietiiati<iii, see Praies, p. 198; Stephenson v, TayloVy I H. & S., 
101, at p. 106; 2}fte.d. WilHs v. Martin, 4 T.It., 39; Puke of Devonshire v. 
O "Contupr, 24 Q.B.I)., 468; Gordon v. Gordon, 5 U.L., 2">4, at p. 276; ef, 
Anierieaii view, Ewinp v, Barnet, 11 Peters, 41. 

1** A F<Mleral Constitution of necesHity must not be alterable by the Legia- 
Intiire in the ordinary e«Mirse nf Jaw niuking. A unitary conatitutioji may 
also be subject to alteration only in a .special mode. (JonstitutioiiM may be 
clansiOed into C?ojistitutions the terms of which may be inodified or repealed 
with no t>thor formality than is iMM-essjiry in the cas«^ of other legislation, 
anti ^Constitutions which can only be alterotl with some special formality, and 
in some cases by a .specially convened assembly. The rlistinctioii does not 
dei'K'nd upon the difference! Ix'tweeii a unitary and n federal form of govern* 
ment. Iword Birkenhead has suggested the terminology of ‘ * controlled ' * and 
* ‘ uncontrolled " Constitutions. McCatvley v. The King, 1920, 28 
106, at p. 115. 
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11. The assignment of powers is carried out by Part V of 
Chapter I of the Constitution. The thirty-nine articles of Section 
51 (see Appendix) comprise the heads of power"' or subjects 
of Commonwealth legislative activity, with respect to which the 
Parliament of the Commonwealth, subject to this Constitution,” 
shall have power to make laws for the peace, order, and good 
government of the Commonwealth. The nature of the Constitu- 
tion of a Federal Commonwealth requires that its legislative 
powers shall be indicated in broad outline only under heads of 
power.” In the (Constitution are found great powers (e.g., 
taxation, naval and military defence, etc.), the possession of which 
is essential to the very existence of the national government. 
Ample means to effectually carry out these powers are impliedly 
possessed by the (lOinmon wealth (cf. in U.S.A. per Marshall C.J. 
in McCulloch v. Marylcmd, 4 Wheat., 316, at p. 408) . 

12. The respective heads of power enumerated in Sec. 51 may 
be thus classified : 

A. PoWKRS EssKNTIAI. TO THK MaINTENANCK OF THE (-ENTR.UJ 

Government. 

Taxation (ii). 

Defence (vi) and control of railways therefor (xxxii). 

To borrow’ money (iv). 

Currency (xii). 

The acquisition of property for Commonwu^alth purposes 
(xxxi). 

Matters incidental to the execution of Federal powers 
(xxxix). 

Matters in respect of w’hich the C'Onstitution makes tem- 
porary provision (xxxvi). 

H. Powers in Aid of Inter-State Governmental 
Relationships. 

Service and execution of process (xxiv). 

Recognition of public acts and records and judicial pro- 
ceedings of the States (xxv). 

C. Powers to (^introl Citizenship op the Commonwealth. 
Naturalization and Aliens (xix). 

People of any race for w’hom special laws are necessary 
(xxvi). 

Immigration and emigration (xxvii). 

The influx of criminals (xxviii). 

D. Powers in Aid op the National Development op the 

Australian People. 

External affairs (xxix). 
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with the Pacific Islands (xxx). 

Acquisition of railways (xxxiii) and railway construction 
and extension (xxxiv). 

The granting of bounties (iii). 

Census and statistics (xi). 

E. Powers to Take Over from the States and Organise 
Public Sfjivices of a Federai- Nature, 

Postal, telegraphic, and telephonic services (v). 

Lighthouses, lightships, beacons and buoys (vii). 

Astronomical and meteorological observations (viii). 

P. Powers Over Trade, Commerce, and Industry. 

Trade and eoniiiieree with other countries and among the 
States (i). 

h\)reign eorporations aiul trading and financial corporations 
(xx). 

Fisheries in Australian waters beyond territorial limits (x). 

Hanking and the issue of paper money (xiii). 

liisuraiiee (xiv). 

Weights and measures ixv). 

Bills of exchange ( xvi). 

Bankruptey (xviiL 

Copyrights, patents, and trade marks (xviii). 

Industrial disputes (xxxv). 

O. Powers as to Domestic Relationships. 

Marriage (xxi). 

Divorce aii<i matrimonial causes and enstcKly and guardian- 
ship of infants (xxii). 

H. Powers as to Care of Public Health and Acied Persons. 

Quarantine (ix). 

Invalid and old-age pensions (xxiii). 

1. Powers Over Matters Ceded by the States. 

Matters referred by any State (xxxvii). 

The exercise, with the eoncurrenee of the Stales, of any 
power whieh eoiild be exercisf^d only by the Imperial 
Parliament or by the Federal Council of Australasia 
(xxxviii), 

13. Seetion 52 gives the Parliament of the Commonwealth 
exclusive power over : 

(1) the seat of Government of the Commonwealth, and all 
places acquired for public purposes: 

(2) matters relating to the Federal Public Service (see 
Dedkin v. Wehh, 1 C.L.R., 585, at p. 596) ; 

(3) other matters detdarcKi by the Constitution to be within 
the exclusive power of the Commonwealth, 
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The “other matters expressly so declared are only two — 
Section 90 (C'listoms, Excise, and Bounties) and Section 111 
(Surrendered Territory). By necessary implication in two 
other cases also the Commonwealth power is exclusive, namely, 
by the combined effect of S. 51 (VI) and S. 114, Naval and 
Military D(*fence and Forces, and the combined effect of S. 51 
(XT!) and S. 115, Coinage. 

14. With regard to the balance of the (V^inmon wealth powers, 
the h*gislativc poAver is concurrent with that of the States. The 
State laws remain in force in their entirety until such time as the 
Coinrnonw(‘aItli may legislate upon tlie subject matter. The 
consequence of sindi legislation may be either: 

(a) The State law is entirely superseded through the opera- 
tion of S. 109 (“When a law of a State is inconsistent 
“with a law of the (^ornmon wealth, the latter shall 
“prevail, and the former shall, to the extent of the 
“ineonsistency, he invalid’’), and that thereupon the 
sphere of legislative activity becomes in respect of that 
subject matter, owing to the nature thereof, an exclusive 
power in th(* Commonwealth, e.g., legislation on 
“naturalization ’’ 

or (b) the State law and spln»re of legislative^ activity may be 
only partially superseded hy the Commonwealth Act 
and that only to the extent of any ineonsistency between 
Commoinvealth and State laws, (‘.g., legislation with 
respect to “industrial disputes’’: 

or (<0 the (Vnnmonwealth legislation may residt only in placing 
a coneiirreiit obligation upon the individual existing side 
by side with an obligation of a precisely similar character 
already imposed hy the State, e.g., land and income 
taxes ; 

or (d) the CoininonAvealth Ihav may confer a privilege which 
operates only in the event of compliance with State 
l(‘gislation which imposes conditions ])reeedent to the 
enjoyment of the identical privilege, e.g., during the 
war the right of a mortgagee to exercise his power of 
sale notwitlistanding the “moratorium”. In the absence 
of eoineidene<* of legislative provision, an order em- 
powering sale obtained \inder Commonwealth legislation 
did not (it is submitted) absolve the mortgagee from 
obtaining a similar order under State law.*- 

31 Compnro F^'dcralist No. XXXIl (Hamilton) : Kont, Commentaries, 
18th lecture; Caldrr v. Bull, 3 Ball., 386; Sturgess v. Crowinshield, 4 
Wheat, 193; Howatoji v. Moore, 5 Wheat., 1. 

12 The matter was never authoritatively judicially determined. 
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It is to bo not oil that tho provab'iioe of Common weultli 
over State law effeeted by S. 109 extends to exeliide the operation 
of State law only so far as there is aetnal eoiifliel between 
Federal and State law in the partieular field of legislation. S. 109 
does not extend to enable the Commonwealth to impose on the 
States the obligation of earrying out 4*very ineidentalia wbieh 
may be more or less relevant to the paraimoiint Fed<*ral biw. 'Pile 
matter is well illustrated by eompnlsf)ry aeqnisition of land 
pursuant to legislation baised on S. ol (XXXI). Federal legis- 
lation may eff(‘etnally e.\]>ropriai1e land from the eitizeii. Smdi 
legislation has the efferl of remcwing the bind from the sphere of 
State law altogeth<‘r, but Federal enaetment eannot eom]>el the 
State Registrar-Cteneral to register dealings with land (whirh 
before aeqnisition by the Commonwealth was und«‘r the Torrens 
system) in any other waiy than that provid«*d by the Slaite 
Torrens law. Entry on tin* Stat«‘ ib»gister Hook is siiperHiioiis 
to Commonwealth title, but, if the (Nmimon wealth ilesires sneh 
<*ntry. it must follow the ordinary idiannels prescribed by State 
law {The ('onnnoHW( alih v. A’fir South Wolrs (192iVi, C.L.U., 

1 ; it would s<»ein tlio Registrar's proper course would b«* to 
Jiote that 1ht‘ laml is witlnlrawii from the Torrens sysltmi and 
v<‘stcd in the Coinnionw(*alth by virtue of aeipiisition under 
Fed^u'al law). 

IT). Even w1hu*i* Coiiiiiioii wealt b and State legislation o|MU'ate 
side by si(b‘, the ( 'oinmonwealth may enaiM that obligations to 
itself under its legislation must be discharged by the individual 
ill |n*iority to the distdiarge of the <*oneurrent ohiigatioii t<» (he 
State, t\g., the (’omiiion wealth may enact that it is in i*espeel (»f 
debts, e.g., taxes din* to tlie Commonwealth, entitled to priority 
of f)ayment. in C.S.A., Fishtr v. Hllijht^ 2 Craneli, 897.) 

Further, ( *ommou wealth iiieilifKls of enforcing its decrees, e.g., 
executions, arc' not suhjeet to eoiiipliaUt*e with Stall* law as to 
enforeeim'iit of similar Stale* decrees (e.f. in C.S.A., Watjoian v. 
Southard, 10 Wheal., 40 — Federal exenitioiis hy fi.fa. nr»t suhj<*et 
to State law forbidding sale on exeeiition for less than thrc'e- 
fourths value) , 

1b. It lias bec'u doubted, hut it wouhl i-learly seeiu that repeal 
of a (‘oinmonwealth statute on a subject matter within tin* «*on- 
cMirrent power would revive a State statute wbi<*h liad b<*en 
.snperse<led by the Commonwealth law.*’^ 

17. The territorial limits of the eomponeiit States of the 
C*ommonwealth remained the same as before Feileralion. So also 

u*! For conflicting: views s**<* Keith, op, rit„ p. Ifl.'J, and Moore, op. ait,, 
p. 174. 
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did the Constitutions of the States until altered in accord|mce 
with the provisions thereof (S. 106). Every power of the States’ 
Parliaments is declared to continue as at the establishment of the 
Commonwealth unless it is by the Federal Constitution exclusively 
vested in the Parliament of the Commonwealth or withdrawn 
from the States (S. 107). But no powder is “reserved” by this 
declaration from the Commonwealth that falls within the explicit 
terms of an express grant in S. 51. (Amalgamated Society of 
Engineers v. Adelaide Steamship Co., Ltd., 1920, 28 C.L.R., at 
]). 154.) S. 107 does not cut dowoi Commonw^ealth powers. 
(Australian Steamships, etc., v. Malcolm, 19 C.L.R., 208, at 

p. 880.) 


Colonial Laws Validity Act .1805, S. 5: Every representative l(?gis- 

‘Maturo shall, in rcsi>ci*t to the Colony under its jurisdiction, have and be 
deemed at all times to have had, full poiver to make laws respecting the 
‘‘constitution, powers and procedure of such legislature; pro^dded that such 
‘ ‘ laws shall have betm passed in such manner and form as may from time 
“to time be required by any Act of Parliament, letters patent, Orders in 
“(Council, or Chilonial law for the time being in force in the said Colony. “ 
The CoiiHtitut juris of the Australian States possess in law no such special 
constitutional <|uality as to preclude iimendineiit by the methods which are 
appropriate in the case of any other statute: MK'tmlvy v. The Kiny, 1920, 
28 (7.L.R., JOH, Privy (Jonncil over-ruling High Court, 26 (\L.R., 9, and 
Cooper v. (Umtuissioner of Tares for Quroisland, 4 C.L.R., 11104. The High 
Court had ajrplied the ininciple of (Company Law in Itnpenal Hydropathic 
Hotel Co. V. Hampsou, 25 Oh. T)., 1. In Taylor v. A.’(}, for Queensland. 23 
C.Ij.K,, 457, the Higli (.‘oiirt held that there was power to abolish the Legis- 
lative 0(nincil iif Queensland hy an Act framed by the Legislative Assembly 
and iipproved by tlie electors under Paidiainentary Bills Referendum Act, 
1108 (Queens.). It may be noted that an amendment of the Constitution 
of the Common wealth from the time it takes cflFect would ipso facto work an 
aiuendiiient of the Constitution and la^vs of tlie several States by being read 
into such State (^Constitution and laws. (Cf. Neal v. Delaware, 103 U.8., 
370: The adoption of the 15th Amendment of the ITiiited States tJonstitution 
remlered inoperative a provision of the State (^onstitiitioii limiting the 
suffrage to the white race ; this also involved an amendment in a Sta,te 
statute as to qiialihcntiou of jurors; electors being by the statute the 
qnalided persons, tho class becaint^ automatically enlarged.) 

15 Isaacs .1. takes exception to the phrasi* “reserved powers “ of the States, 
pointing out that the Constitution does not use the word “ reserved “ in that 
connection. For discuission of the controversy as to the precise effect of 
coiisideration of the federal character of the Const itution ux>ou its interpre- 
tation between the late Oriftith C.J., Barton J., and O’Connor J., on the one 
hand, and Isaacs and Higgins, J.J., on tho other, see Moore, op. Ht., p. 374. 
The view of Isaacs and Higgins J.J., that the powvrs of the States are what 
are left to them after the Comm on wealth poAver has received its full inter- 
])retation, is accepted by the majority of the present High Court (see Amal- 
ffanwted Society of Engineers v. Adelaide Steamship Co., Ltd. (supra), who 
claim the support of ICebb v. Outtrim (1907) A.C. 81, and A.-O. for Common- 
wealth V, Colonial Sugar Refining Co., 1914, A.C., 237. See also Hodge v. 
The Queen, 9 A.C., 117, and Banlc of Toronto v. Lambe, 12 A.C., 575. - 
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DECTSIONS OX THE COXSTITCTIOXS OF THE UNITED 
STATES AND CANADA AS SOURCES OP INTERPRE- 
TATIOX OP THE AT’STRALIAX CONSTITUTION. 

18. The framei*s of the Australian Constil iition were not 
einharkiiip: on any new experiment. Tlu*y availe<l themselves of, 
and adapted to tlie needs, as foreseen hy them, of the new 
Australian nation, the eonstitutioiial experienec^ of other federa- 
tions.^ and ehiefly, the T’nited States of Ameriea. The hroail 
outlines of the C’onstitutions of Australia and the Unitetl States 
are identieal, but in detail there are many dissimilarities. In 
Ameriea, as here, the Constitution is tlie fountain of Petleral 
lejrislat ive, exeeutiv<‘, and judieiai ]K)wt‘r.“ On federation, the 
l>owers vested in the State (li>vernments hy tlieir respeetive Con- 
stitutions rt'inained unaltered, exeept so far as th<*y were prraiittHl 
to the T'^nited States.^ 

111. The eitizenship of a L'nited Stal<*s eiti/i*n is one “which 
“owes allegianee to two sovereiprnti<*s and elaims proteetion from 
“both’\^ 

The jrreat Ameriean jurist, Marshall, thus exj>resse«l the 
jmsition : — *‘T1 h? genius and eharaeter of lh«‘ whole t^nvernmeiii 
“seem to he, that its aetion is to la* applied to all th(‘ external 
“(•oncfU'iis of th<‘ nation, and to those internal eoneerns which 
“affeet the states generally, hut not to those whieh are eom- 
“pletely within a parliioilar state, whieh do not affeet other 
“states, ami with whieh it is not necessary to interfere for the 
“pnrpos<* of exeentinjr some of the jjrem^rai powers of the 
“ (lovernnient. ” 

1 For a collection of Federal Constitutions, inclutliiig the interenting 
German. Republic Constitution of 1910, see Newton, “Federal and Unified 
Constitutions.’' Absence of derailed consideruticui herein of the Con- 
stitutions of other federations is not to be taken to connote a lack of appre- 
ciation on the part of the writer of the absolute necessity of such study for a 
complete understanding of our Constitution. 

2 Per Paterson J., in Vanhfynw^s Lessee v. Dorrance (1795) 2 Dallas, 304. 
See also Marhury v. Madison (1803) 1 Craneh, 137, at pp. 177-9. 

3 Per Story J., in Martin v. Hunter ^s Lessee (1810) 1 Wheat., 304; 14 
U.S., 304, at p. 324. See also Sharpless v. Mayor of Philadelphia, 59 Amer. 
Dec., 759; Munn v. Illinois, 99 U.S., 113, at p. 124. 

3 Vnited States v. Cruickshank (1876) 92 U.8., 542; per Waite CJ"., at 
p. 549. 

3 Gibbons v. Ogden, 9 Wh., at p. 195. 
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20. The two fundamental notions of the United States Consti- 
tution, as of the Australian Constitution, are that the Union is 
possessed of siudi powers only as have been granted to it by the 
Constitution, whilst the States retain the residuum of power, and 
that the func'tions of the eentral Government are divided between 
the legislative, exeeutive, and judieial origans. 

21. The chief point of divergence between the Constitutions of 

the United States and Australia, or at least a point of difference 
which deprives a large mass of American decisions of application 
to the organic' law of this (country, is the absence in the Australian 
C!!onstitution of any pi'ovisions prohibiting cx post facto laws 
fU.S. Art. I, S. fl), and the deprivation of life, liberty, or pro- 
])erty without clue process of law (IT.R. Amendts. Art. ov 

declaring an equality of privileges and immunities of c'itizens 
(U.S. Art. IV, s. 2, Amendts. Art. XIV, s. 1.) 

22. Of the United States (Constitution in Martin v. fftnitrr\^ 
Lessee (181(i), 1 Wh. 304, 14 U.S. 304, Story J. said (a1 p. 320) : 
“The Government, then, of the Unitc'd States c.*an claim no 
“powc'rs which art* not grantc*d to it by the Constitution, and 
“the i)owc»rs actually grantcHl must be suc'h as are exprcvssly 
“given, or given by iicM'c'ssary implication. On the* othc*r hand, 
“this instrument, like evt*ry othen* grant, is to have* a rc*asonal)le 
“c^onstruction, acc'ording to the import of its terms; and when* 
“a pow’er is expressly given in gcnieral terms, it is not to be 
“ ivs trained to part icular c'asc\s unlc»ss that c'onstruetion grow 
“out of the eontc*xt c»xpressly or by nc'cessary implic'at ion. “ 

23. In United States v. Urnikshank (1876) 02 C.S. r)42, it was 
said by Waite C.d. (at p. .740) : “The* peo[>lc* of the* United 
“States resident within any State are subject to two govern- 
“ments, one State and the other National; but thc*i-e need be no 
“cronfliet betwec»n the two. The powers which one* possi\sses, the 
“(Jther doc\s not. Thc\v are established for dilfeiviit purpose's 
“and have separate jurisdictions. Together they make one 
“whole*, and furnish the people of the United Statc\s with a 
“cromplete governmcnit, ample for the protc'ction of all rights at 
“home and abroad.’’ 

24. The fundamental ba.sis of the C^anadian Constitution is 
different to the Constitutions of the United States and Au.stralia 
in that in the case of C-anada the residuum of power is vested in 
the Dominion, whilst the Provinces enjoy certain enumerated 
powers,® although twenty-nine classes of Dominion powers are 
also enumerated (British North America Act 1867, S. 91). 
Furthermore, there is not the marked division of powers between 

® See Citisien^* Insurance Co, of Canada v. Parsons, 7 App. Cas., 96; 
Jtusscll V, The Queen, 7 App. Cas., 829. 
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the oi^ans of government, legislative, excn.*utive, and judicial, 
that occurs in the American and Australian organic laws. In 
Canada there is no vesting of “the judicial power'' in courts, 
and no sharp line of demarcation drawn between the judicial and 
other powers of government.^ 

25. The .scheme of the Australian Constitution as modelled on 
the United States (Constitution in preferonee to the Canadian 
has been adverted to hy the Privy Council.^ 

Ill delivering jiidgiin^nt of the Board in the leatliug decision 
of the Privy Coiiiieil on the Australian Constitution — Atiorneih 
(ienrral for the Connnoincailth v. i'oloniol Sugar Kt fining Co., 
Ltd. (1014) 17 C.L.U., (545; (1014 ) A. C.. 287— Viscount Haldane 
(at p. 252) said: 

Were* the Royal ( *0111111 is.sions Acts infra rins of the Common- 
‘‘wealth Parliament? This is a <|u<\stioii which can only be 
“answered hy examining the scheme of the Ad of lf)()(), which 
“established the (‘oinnioii wealth ( *onst it u1 ion. About the fuiida- 
“ mental priiudple of tliat Constitution ther«‘ can he no doubt. 
“Jt is federal in the strict sense of tin* term, as a reference 
“what was establislieil on a diftVr<‘iit footing in (‘aiiada shows. 
“The British North America Act of 18(57 eommeiiees with the 
“pivamhle tlial t)ie then Provinces had f*xpresseil their desire to 
“lie federally united into one Dominion, with a ('oiistitution 
“similar in priiudple to that of the United Kingdom. In a loose 
“sense tht* word ‘fecbral' may In* u.setl, as it is there used to 
“describe any arraiig<‘mf*nt under wliieh self-eonlaiiied 8tat«*s 
“agri*e to delegali* th(‘ir pow<‘rs to a cominon governmt*nt with u 
“ vi<*w to cntii'cly n<*w ( ‘nnstit utioii.s, even of the States them- 
“selves. But the natural and literal interpretation of the word 
“eonfiiies its a}>pli(‘ation 1t> eases in wirndi these States, while 
“agreeing on a measnn* of delegation, yet in the main continue 
“to pr(»s(»rve their original Coiistit n1 ions. Now, as n*gards 
“(■anada, the se<*ond of the re.solutifms passed at (Quebec in 
“Octohej*, l<S(i4. on \vlii<'h the British North America Act was 
‘‘founded, shows that what was in the minds of those who agreed 
“on the Resolutions was a general (lovernmeiit eliarged with 
“matters of eoiiinion interest, and new and merely loeal Govern- 
“ meats for the Provin<*t*s. Tin* Provinces were to have fresh 
“and much restricted Coustitutions, their Governments being 
“entirely remodelled. This plan was carried ^uit by the Imperial 
“Statute of 18(>7. By tin* 91st .section u general power was given 

7Inglis Clark, op. ct/., p, 30; Clement, Canadian Con.ntitution, p. 21. 

8 See also per Griflith C.J., in Baxter v. CommiMitioner, 4 C.L.R., 1087, at 
1112; Veakin v. Wehb, 1 C.L..K., 585, at 605; I)*Emdcn v. Pedder, 1 
105, at p. 112; Peterswald v. Bartley^ 1 C.L,R., 497, at p. 507. 
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the new Parliament of Canada to make laws for the peacci 
“order, and good government of (^anada, without restriction as 
“to specific subjects, and excepting only the subjects specifically 
“and exclusively assigne<l to the Provincial Legislatures hy 
‘ * S. 92. There followed an enumeration of subjects which were 
“to be dealt with by the Dominion Parliament, but this enumera- 
“tiori was not to restrict the generality of the power conferred 
“on it. The Act, therefore, departs widely from the true federal 
“model adopted in the Constitution of the United States, the 
“tenth amendment to which declares that the powers not dele- 
“gated to the United Slates by the Constitution, nor prohibited 
“by it to the States, are reserved to the States respectively or to 
“their people. Of the (^anadian (Constitution the true view 
“api)ears, therefore, to b<‘ that, although it was founded on the 
“Quebec llesolutions, and so must be aec(‘pted as a treaty of 
“union among the then Provinces, yet when once enacted by the 
“Imperial Parliament it constituted a fresh departure, and 
“established new Dominion and Provincial Governments with 
“defined powers and duties, both derived from the Act of the 
“ Iinp<‘rial Parliaiiieiit which was their h‘gal source. In 
“fashioning the Constitution of the (^immonwealtli of Australia 
“the jirinciple established by the United States was adopted in 
“preference to that (dioseii by (^anada. It is a matter of his- 
“torical knowledge that in Australia th(‘ work of fashioning the 
“future (^institution was one which oecujiied years of prepara- 
“tioii through the medium of conventions and eonf(»renees, in 
“which the most distinguisluHl staiesimm of Australia took part. 
“Alternative systems w(*re discussed ami weighed against each 
“other with minute care. The Act of 1900 must accordingly be 
“regarded as an instrument which w^as fashioned with great 
“deliberation, and if there is at points ob.scurity in the language, 
“this may be taken to be due, not to any uncertainty as to the 
“adoption of the stricter form of ftnleral principle, but to that 
“difliculty in obtaining ready agreement about phrases which 
“alt(‘iuls the drafting of legislative measures by large assemb- 
“lages.” Ilis Lordship proceeded to examine Ss. 51 and 107 
of the Constitution, and stressed the point that the residuum of 
powers is exelusivoly vested in the States; and stated (at 
p. 254) : “At the time of federation the federating colonies 
“possessed full powers delegated to them by the Imperial Par- 
* * liament of legislating for the peace, order, and good government 
“of their people. It is clear that the powers which the Royal 
* Commissions Acts affect to exercise, of imposing, under penal- 
“ties, new duties on the subjects of a people residing within the 
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‘ * iiiflividiial States, were before Federation vested in the Legis> 
“latures of those States, [f so, the burden rests on those Avho 
•‘afifirm that the eapaeity to pass these Acts was put within the 
“powers of the Commonwealth Parliamejit to shoAv that this was 
“done. In order to si'e whether this burdtui eaii be diselmrged, 
“it is necessary to look closely at the wordiiif? of S. 51.'* 

20. Too nnnij emphasis cannot be laid on the necessity for the 
exercisi' ot grreat rare in usinpr as sources of interpretation of the 
Australian Const iiut ion <he decisions of cither tin* ITnited States 
t\)nrts on tin* ( *onstitnt ion of that country or the decisions of the 
Privy (*oiiin*il as to tlic (/'anadian Constitution. Too close a 
study of th(‘Ne re.sju‘ctive decisions has had a tcndi»ncy to create 
an impression that the CominoiiAV(‘aIlh Coiislit ution is suVjject to 
some ]ii|nrher method of interpretation than an ordinary statute 
of the Imperial Parliament. The true view is: “In the inter- 
“pretatioji of a completely self-jofoverninp Constitution founded 
“uiion a written oi’^fanir instrument, such as the British North 
“Annu'ira Act, if the t<'x1 is rx]>li<*it tin* text is t*onclnsivc, alike 
“ill what it directs and what it forbids. When tin* ti‘xl is 
‘ * ambifriMHis, as. foi* example, wln*ii tin* wonis establishing two 
“mntiially exclusive jui'isdictions are widi* enough to bring a 
“particular pow4*r within <‘itln*r, recourse must he hud to tin* 
“<*onteNl <»r s<*ln‘iin' of tin* Act.** for Ontario 

V. Atiorn< ral for ('(niada, 1912. A.C.. 571. at p. 58M.) 

27. It is in c*oinn*«*1 ien with a review of tin* general scheme of 
tin* ('oust it lit ion that assistain'c may be il(*i*i vt»d from eonsid(‘ru- 
tioii of tin* di*eisions on otin*!* (’oiistilnt ions. In Baxlvr v. (-am.- 
nii.sslonf r of 7’</,re.v, 4 C.li.B., 1()H7, at p. 1107, (Iriftith C\4. said: 
“We think it right t<» (*mphasi/.c what we conceive to be a 
“ f Hilda nnmtal jiriiieijile appliealile to the const met iou of instru- 
“menls whi(4i jiurjiort to call into <*xist(*ncc a in*w State with 
“independent ])owers of legislation anil government, and whieh 
“are important with regard to both tin* main cpn*s1ions before us. 
“Such inst rimients are not, and in»ver have been, drawn on the 
“same lines as, for instain'i*, the Merchant Shipping A<*ts, whieh 
“prescrilie in every detail the powers and authorities to Vie 
“exercised l>y every person dealt with hj- the Statute” (cites 
Story J.. Martin v. llvntcr^s Lessee, 1 Wh., 304, at ji. 326), 
“Again, in a Constitution estaVilishing a State, whatever its 
“degree of dependence or independence, certain things are tak<*n 
“for granted, just as, to compare small things with great, the 
“mere creation of a corporation implies many incidents which it 
“is not necessary to set forth. The framers of a Constitution at 
“the end of tVie nineteenth century may be supposed to have 
“known that there have Viecn in this world many forms of 
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** government, that the variouK ineidenta and attributes of those 
** several forms had been the subject of intelligent discussion for 
"‘more than 2,000 years, and that some doctrines were generally 
"‘acfcepted as applicable to them respectively. The object of the 
""a<lvocates of Australian Federation then was not the establish- 
"‘meiit of a sort *>f municipal union, governed by a joint Com- 
* ‘monwealth, like the union of parishes for the administration of 
"‘Poor Laws, say, in the Isle of Wight, but the foundation of an 
“Australian CVnnmonw'ealth <‘rabracing the whole continent with 
“Tasmania, having a national character, and exercising the most 
“ample powers of self-government, with allegiance to the British 
• ‘ Crown. ’ ’ 

28. The analogy between the Constitutions of the United 
States and the Commonwealth is by no means complete, for the 
following reasons : 

(i) The position of the Crown in the Constitution, and the 
principle of the indivisibility of the Crown ( AmaUju- 
mated Society of Enijineern v. Adelaide Steamship 
Ltd., 28 C.L.R., 129). 

(ii) The existence in the Commonw^ealth of the (.‘abinet 
System and the principles of responsible government 
{Amalgamated Society of Engineers v. Adelaide Steam- 
ship Co., Ltd,, 28 C.L.R., 129). The power of veto, 
which exists in both countries, is in its natun* very 
different. The Governor-General follows the advicte of 
the C^abinet ; therefore any legislative act which 
encroaches on the executive pow<*r mu.st do so with the 
executive’s consent. 

(iii) The Commonwealth Parliament is not a depository of 
delegated powers. In the United States the vii‘w is that 
with respect to its powders Congress is th(* delegate of 
the people, and that the maxim, delegatus non potest 
delegare^ applies. The Parliament of the i^ommon- 
wealth, on the other hand, is not the delegate (if the 
Australian people. The source of its authority is the 
Imperial Parliament. A Colonial Legislature is not a 
delegate of the Imperial Parliament to which the above 
maxim has application, and a Colonial Legislature may 
confer legislative power on other bodies nominated by 
itself. (J2. V. Burah, 3 A;C., 889 ; Hodge v. The Queen, 
9 A.C., 117 ; Powell v. Apollo Candle Co., 10 A.C., 282; 
Baxter v. Ah Way, 8 C.Ii.R., 626.) 

(iv) The Commonwealth Parliament enjoys a greater degree 
of preponderance among the organs of government than 
does Congress. This results from the Cabinet system; 



American Sources of Interpretation 19 

S. (i.-) of the (’(uistitutioii — power of Parliament to fix 
the iiiniihers of Ministers; the power of Parliament to 
take away from the Exeentive the appointment ami 
removal of eivil servants iS. (57) ; the power to remove 
judfres vS. 7:!). 

iv) The abseiiet* of eertain express rt‘straints whieli exist in 
1h(‘ Pnited States on Congress, e.g.. Art. 1, S. 9, pro- 
hibiting hill of attaimhT and (\r post facto laws; the 
fifth amendment requiring "*dne process of law. 

f vi) In the riiite<l States the jndieial power is limitwi to ten 
<*ases (Art. S. 2); hence the test as to what is 
“jndieial power’' in the Commonwealth is not to be 
found by merely ascertaining the ambit of the judicial 
tM)W(‘r the (\)iirts of the T'^^nited States imssess. {Huddart 
Parker v. Moorchra/i (1908) 8 (\L.K. JWO, at 381, per 
Isaacs J.) 

29. The conclusion, therefore, is that tht‘ decisions of the 
Supreme Court of tin* C’nited States are a useful aid^** in the 
interpretation of the Commonwealth (%>nstitution and “per- 
“suasive". authorities of the* highest order, hut care must lie taken 
against a tendency to treat them as “binding” authorities, and, 
in applying them to the Anstraliaii fundamental law, regard must 
always be liad to tin* points of divergence between the two 
systems of government ( A atalf/afaafcd Socirtt/ of Engineers v. 
Aflelakle Sieanish Ip Co., 28 C.L.K., 129). Thus they cannot 
“In* rc*cognizi*d as standards whereby to m(»asurc the rcsj>cctive 
“rights of the ( ’oiumon wealth and States under the Australian 
“Coii.stitution ” {ibid, at p. 14(i). Mfu’cover, the Ameri<*aii deci- 
sions may only In* looked at in cases of ambiguity. 

The writer, however, wishes to <*inphasize that no student of 
Australian Constitutioinil Law can afford to ignore the deeisions 
of the Supreme Court of th(‘ Cnit«*d States on the American 
Constitution, for, without a knowledge of those deeisions, an 
adequate understanding of t he ( V>minonwf»aIth Coiistitutiou 
cannot be attained, and, fnrtln*rim*re, regard freqiiently has been, 
and will be, taken of them ])y the High Court. 

^CoiiitrajFit as to Canada, l^efroy, L4*i;ia)ativc Power in Canada, p. 279. 
See Moore, op. ail., p. 9ri; Quick & ftarran, op. dt., p. 721. 

See Clark, op. cit., pp. 5-6 ; D *Ein<1rn v, redder, 1 C.L.B., 105 ; Muni- 
cipal Council of Sydney v. The Commonwealth (3904) 1 C.L.R., 237; 
Bobtelmes v. Bretuin, 4 O.L.R., 395 ; Quick ^ (Jarran, op. oit., preface; 
Quick, op. cii.. p. 99. 



CHAPTER HI 


THE DOMINANCE OF THE CONSTITUTION IN THE 
AUSTRALIAN FEDERAL SYSTEM. 

30. Jn Australia flu* Federal Constitution is “the supreme law 
“of the iancU^ T to borrow thc‘ phraseology of tin* Ignited States 
Constitution, Art. 0, C\. 2).’ “A federal State derives its 
“existenee from the Constitution, just as a eorporation derives 
“its c'xistenee from the g:rant by which it is created. Hence 
“every power, executive*, lep^islal ive, or judicial, wlu^ther it belong 
“to the nation or to the individual States, is subordinate to and 
“controlled by the C-onstitution. 

Similarly, in the United Statt*s the keynote* of the F<*deral 
constitutional syst(*m is the doininam*e of the* written Constitu- 
tion, of which t^onstitutioTi it has been said: “The Constitution 
“is the basis of legislative authority ; it rK*s at the foundation of 
“all law, and is a rule and commission by which both h*gislators 
“and judges are to proceed.” (P<‘r Paterson d., in Vanhorne^s 
Lessee v. Dorrance (1795) 2 Dallas, 309. See also Marhury v. 
Madison (1803) 1 Craneh, 137, at pp. 177-9.) 

31. Legislation of the Commonw4*alth ParJiament must answer 
three tests: 

(a) It iiiust fall within the })o\vers conferred l)y the 
Constitution. 

(h) It must not pur])ort to have* an extra-territorial opera- 
tion, l)eyond the* geographical limits of tht‘ Common- 
wealth and tliree miles from the* C •ommonwealth coast- 
line, c»xcept that Commonwealth legislation may ap})ly 
extra-territorially ; (i) to British ships, whos(* first jmrt 
of (‘learaiK'C and whose i>ort of destination are in the 
Commonwt*allh, (ii) to territories placed by the Crown 
under the authority of the Commonw(*alth, (iii) to 
fisheries in Australian w’aters beyond teri*itorial limits. 

((') It must not be repugnant to Imperial h*gislatioii wdthin 
the meaning of the Colonial Laws Yalidily Act 1865. 

32. The onus of establishing that any given legislation is within 

1 With Art. 6, Cl. 2 c*uinpure covering clause V of Australian Constitution. 
Sec CohciiH V. Viryiuiu, t>. Wheat,, 264, at p. 380; Dodgv v. Woolftey, 18, 
Howard, 331, at p. 347. 

2 Dicey, op, cit, at p. 140. 
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the competeiie\ of tlie I'oiunionwenlth is on him, who relies 
ther<H)n, as eonfi'rrin}; a rijLrht. or imposing a iliity.** 

33. When it is establislied that lejrislative power over a par- 
tieular subjeet-iiiattt*r has been jrranteil liy the Finb^ral C^onstitu- 
tioii to the Coimnonwealth, tin* seope of tlie power, ami the inode 
of frivinjr eflFeet to ii. will reeeive a broad eonstruetion. The 
power of the Federal Parliament is plenary within the sjiheiv of 
the sover<'ijrnty of the Fedt^-atitui.** 

This is in aeeordaiiee with tin* (*onst it nt ional doetrine. as to the 
jilenitude of thi- pow(M*s {»f t’olonial Lejrislat un^s, that statutes 
of ("oJcmial liejrislat nr<*s hav«‘. as to iiiatt*‘rs within the eompet<*nee 
and tin* limits of the jiirisdiel ion of the Folonial I^<‘*rislat nn*, the 
operation and fort-c of sovereijrn legislation, y/*hiliips v. Kyn ^ 
L.K.. b Q.M.. 1 ; ir V. f'nin uihI dUhaht /1!K)tl) A.(\. o4‘J : Wrbh 
Y. Ouiirim t IbOT > A.C., 81.* 

34. Th'‘ Lejrislat nr(‘ of tin* ( 'ommonw«‘alt h, wlien exereisinjr the 
le*>:islat i ve powers 4*onfer»*e«l by the Const it lit ion, is no mere 
<lei(*jra1e or iiistnim<‘Ml of tbr Imperial I'arliament. but, ratlnn*, 
the legislative moot li[»iei-e of tin* pofmbation of <»m‘ fd‘ tin* world’s 
five c'ont inents, wbirh is, at onoe. a j^^real s«‘lf-jLrovernin<j: demoeraey 
and an integral part <if tin* Hritish Kmpire. To tlu‘ Ihirliainent 
<»f sneh an antonomons <*ommMtiity tin* maxim ihhf/ahis non 
pottsf fl(hiptr< lias no applieat ion.-’ ilk. v. Ititrah, 3 A.C., 88b; 

V. b A,<\. 117 : Pnirf lt v. Ajfolfo (Uindh fV>., 10 A.C^, 

283.) bbiere is iinbfd no enrreiit term, apt lo express the 
reiat ionshif), in wliieh a oobmial b*.irislat nr«* of tliis eluiraeter 
stands t*» tin- Itnpei-ial Parliament. “ Represent at iv(‘ * ' has been 
sii^p'sl ed. 


Tin 'ri:a.M rNro.NsTfTrTa>.\Ai.. 

37). In Kn^lami. on the <ine hand, and Australia, cm the othc^r, 
the term ‘ * uncMiiist it nt ional ' ' has an entirely dilTcTeiit meaning. 

Ill England, by the t<rm iinronst itiit ional is merc*ly intrant, 
contrary to jrenoral tn*niiMpb*s, wliic-h are siipt>osi*d to lie at the 
basis of the PritiNli ( \m.st it nt ion.*’ The <*xpn‘ssii>n does not 
sifrnify that tin- A< r is void, for a Statute*, if duly passed by the 
Pritisli Parliaim*n1. has absolute* validity. 

'I (''<>/<>» le/ SitftO!' i'tt.'s MSH4 ) 17 C.L.R., ti4ri. 

*1 ('f. |u*r Marshjjll in MH uffnrh v. JUnrifhiHfl. 4 Wheat., .‘IHi, at p. 404, 

riiul ill ('ithftift V. f'irfnnia, 0 Wln*:il., 204, ;n f‘, 'ISO; Ifoiitjr. v, IVonfMctf, 
IS How., aai at p. :I47 : ser jP'Kmtlf u v. Pt fifh r, 1 at p. 100, 

per (rriffitli C.J. 

8<M' Moore, ttff. lit. j>. 101. 

c 8ee Dieev, up. rit. p. .MO: Brown, Aiistiiiiaii Theory of l^iw, p. 104. 
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Austin, for iiistanro, pointed out the distinetion, in England, 
between “ nneonstitiitional laws'" and ‘‘illegal laws/^ the former 
being sneh as are attended by merely moral sanetions. 

In Australia, the term “uneonstitiitionar’ is deseriptive of 
8o-ealled laws ex<‘eeding the legislative powers of the Legislature 
of the (Commonwealth. 

A law ulira v'^rfs of the Constitution of the (*ommonwealth 
is nneonstitiitional, i.e., not within the purview <»f constitu- 

tion, and void. A Statute, therefore, of tlu* Ccmiinonwealth 
Parliament, whiedt, in its entirety, purjiorts to deal with a 
subjeet-matter, not within tlie h‘gislative sphen* of that Parlia- 
ment, is wholly void. ((cf. Dohir v. The Tew poralii ics Boards 
L.K., 7, App. Cas. 18(j, at p. 14G.) So also is an A(*t of a State 
Legislature, whieh, in its entirety, invadi‘s th<* Federal exelusive 
powers. 

In Barter v. Cowmissioner of Tares, 4 1087, the High 

(V>urt (p(‘r Oriffith C.J., Barton and OX’onnor JJ., at p. 1125) 
said : 

“Their Lordships | in M’ ehh v. Outfriw, 4 C.Tj.K., 30(5] seem 
“to have thought that this (Niurt had asserteci a pow(‘r to deelare 
“a law invalid on the ground that it is ‘ nneonstit ut ional, ’ using 
“that word in some vague general sense, but meaning sonudhing 
“different from a eontravention of the written CC(>nstit ution. 
“This Court, of eours(‘, never asserted any su»*h j)ower, n(»r did it 
“ever oeeur to it to treat the word ‘uneonstitut ional' as used in 
“the Amerieaii (Viurts as meaning anything mon* than eontrary 
“to and forbidden by the Constitution, nor have the (‘ourts ever 
“ claimed to do anything more than construe tlu‘ written Con- 
“stitution by the light of recognized canons. English Juris- 
“ prudence has always recognized that the A(*ls of a Legislature 
“of limited jurisdiction (whether the limits !>«» as to territory or 
“subject-matter) may be examined by any tribunal b(‘fore whom 
“the ])oint is properly raised. The term ‘ uiu'onstitut ional ’ used 
“in this connection means no more than ifltra rires/* 

37. (Cooley^ points out that the term “unconstitutional law’^ 
is a misnomer, and imf>lies a contradiction, for that enactment, 
which is oppos(‘d to the written Constitution, is, in fact, no law 
at all. 

38. FtHleralism necessitates the erection of a Federal Judica- 
ture. «*o-ordinate with, and not, as in England, subordinate to the 
Legislature, charg(‘d with the duty of interpreting the 
Constitution. 

Hamilton (in the 78th number of the Federalist)^ writing of 
the T'^nited States Constitution, pointed out that in a Constitution 

" CoiiHtitutioJial Litiiitatioiis, 7th Ed., at p. .■>. 
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which contains specified limitations and exceptions to the legis- 
lative authority, such limitations can be preserveil in no other 
way than through th<‘ lucMlium of the Courts, on whom, in the 
federal system, is cast the duty of declaring void all legislative 
acts ifontrary to tin* Constitution.^ 

39. The provisions of the Constitution can be dividt*il into two 
groups : 

Ta) mandatory provisions, enforceable by the ordinary pro- 
<'esses of law; and 

<b) provisions which are dilatory'* im^rely. 

Many provisions of the Constitution are of a structural 
character, providing for the erection of the machinery of govern- 
ment of the Commonw(‘alth ; their sanction is purely political: 
e.g., S. T)? as to deadlo<*ks, S. 12r> as to M*al of (Government, S. 35 
as tf> chvtion of Speaker, No Court could interfere if the House 
of l^epresentatives refused to eleet a Speaker. So also S. 6, 
iNS|uiriiig an annual session of Parliament, is of u politieal nature 
only. 

iV lirn* of demarcation distiiiguislu\s the provisions of Ss. 53, 54, 
5(), 58, atul bO as to “proposed laws,” from those of S, 55 as to 
“laws.” The former arc directory merely. The Courts can 
have no eognizamv of “projmsed laws,” nor can they interfere 
ill questions of parliamentary proeedure. The jurisdiction of the 
Court only arises when the “proposed law” ln‘eomes a law'. 
iOshornt v. Connuonirratth , 12 C.Ii.U., 321, at |>. 355.) 

Thus, the* first jiaragraph of S. 55 is ch‘arly mandatory, i.e., 
the (’ourls woulil not give effect to any provision in a taxing 
Act dealing with any other matter than taxation. Hut, as to 
whether the* secoml paragraph of S. 55 is mandatory, or dirw- 
tory. then* is a diffen*nce of judicial opinion, the balance being 
in favour of tin* vie*\v that it is mandatory. (Osbornr v. f'omwon- 
wraith, supra ; see para. 2b0, post.) 

A/iirhurtf v. Afmhsnu, 1 <Vniu*h., 1H7. tii the I'nited Status the power 
of tl)f Snjiruiiiu Toiirt t<} liuelan* v*»jd an nftra Hnn Art of waa at 

one time roiitested, see Etikin v. Hauh, 12 8. & K., at |i|i. See 

also Hall, f'ase.s Constitutional I^iw, p. 32; Thayer, C.'nses CoiiHtitutioiial 
Haw, Vol. 1, i». 149; Thayer, Origin and Hrope of the Anieriran DiM'triiie of 
Const itiitioiial Law. 

*♦ As t€» the terms * * mandatory, “ * * direetory, “ ‘ * oldigatory, * ’ and ‘ ‘ fHT- 
missive*’ used in relation to statwtea, see Bacon, Abr. Vol. VI, pp. 376-7; 
Craies, p. 69; Paley, Hummary Convictions, 7t>i Kd., p. 40. Sc«* Younff v. 
Maffor. cU\, of LcamingUnu L.R., 8 A.C’., 517; Liverpool Borough Bank v. 
Turner, 30 L.J. (CH.J, 380; Chanter v, Blackwffod, 1 C7.L.B., 30 ; JuHus 
V. BinlKip of Oxford, L.R.. 5 A.C., 214, at p. 225; Reg, v. Tithe CotMnU- 
ttumetH, 14 Q.B., 459. St-c al«o Marl^eod, The High Court on the Interpre- 
tation of Statutes. 
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40. The exorcise of the power to determine whether an Act of 
the Commonwealth Legislature be constitutional, or not, is the 
ultimate, and supreme, function of the High Court. It is legiti- 
mate only in the last resort, and as a necfessity in the determina- 
tion of real controversy between individuals, presented to the 
Court, for adjudication, in the ordinary course of litigation. The 
High ('ourt is given no immediate and general svipervision of the 
(ronstitutionality of the Acts of the Legislature. 

The (vonstitution can only be interpreted in a ‘'cause" or 

matter, ’’ in whkjh the rights, or claims, of litigants are in 
issue. Th<‘ (.ourt will not give decisions on abstract (fuestioiis, 
and will refuse^ to emter upon the iiiterprc^tation of the < -onsti- 
tution, unl(‘ss it be absolutely necessary to the decision of the 
partievdar case (A.-d. for v. Jirrtrrrij Eniploffccs^ 6 

(Mj.K., 469, at p. 491 ; A.-G, for Queensland v. A.-(r, for Com- 
20 (J.L.U., 148; in re Jndieiary Act (1921 ) 29 ( Mi.Jl., 
2r>7), and will not declare a Statute, enacted by the Coinnion- 
w(‘alth Legislature, lo be unconstitutional unless siudi a d<M*isioTi 
is absolutely necessary to decide the question at issiu^.’** (See 
par. 44, post.) 

My means of a friimdly suit, a i)arty beaten in th(» L<‘gislatnre 
cannot transfer to the ('ourts an enquiry as to th(‘ c.onstit\i- 
tionality of the l(‘gislative Act. (Cf. in U.S.A., ])er Brewer J., 
Chicui/o, etc., Uailway Co. v. Wellman, 14fJ IT.S., 249, at j). :144.) 

41. Tin* result of the deedaration by the Court that a statute 
is unconstitutional is that the statute is “as if it had never 
“been.*’’’ No rights can be acquired nor liabilities imposed 
und(‘r it, at any time, either as between tin* Commonwealth and 
th<‘ individual, or as between individuals, and whether before or 
after tin* d<Mdaration of unconstitutionality. It is void ah iuifio.'^*^ 
( (T. in U.S.A., Norton v. Shrlhy ('ounty (188;")) 118 C.S., 425, 
at p. 442.) 

An unconstitutional law cannot be held valid as to ])articular 
})arties on th(‘ ground of estoppel, and execuited as a law. (Cf. 
in C.S.A., South Ottawa v. Verkins^ 94 C.S., ‘260, and O^Itrien v. 
Wheelock (1901) 184 C.S. 450. at ]>. 489.) 

42. When the Court deelares a statute to be unconstitutional, 
it does not annul, or repeal, the unconstitutional statute; it 

n* Witloughtjy, Constitution, Vol. I, p. 14. 

Cf. (Cooley, Const it utioiia] Limitations, p. 222, 

i-In the I'nited States an uneonstitutional Act has been held to afford no 
protection to the person acting on it in infringement of private rights 
(Hall, op. eit. p. 47). 
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simply refuses to reeogriiize it, aiul determines the rijrhts of 
parties just as if sueh statute had no existenee.*'"* 

43. it is a golden rule of interpretation that the Flit?h Court will 
not declare a statute, enacted hy either the Commonwealth Par- 
liament or the Lefrislature of a State, to he uneonstitntional ami 
ulira tires^ unless the opposition, between the Constitution and 
the statute impnt^ned, is elear and plain. The presumpti<»n is 
for eoiistitutionality of the staitute, anul the Court alwaiys leans 
against deelariiifr am Aet to he iiuronstilntitinal. {Owners of 
S.S. Kniibia v. Wilson, 11 C.L.K., l)8h. Cf. (\>oley. Oonstitnfional 
Limitations, p. 217; rnite<i i^tates v. //arris, lOh I'.S., G2!l ; 
Parsons v. Hedfonl, 3 P<‘t., 433; Ftele/ur v. l*evk, G (‘raineh, 87, 
ait p. 128; Plumteif w Massae/nts( tts, loo T.S.. 4G1, at p. 4711; 
Dart moat /i ('otlftjr v. Woodwttrd, 4 Wheat., olS. ) 

44. In l/an/imi v. Federal (\*mmission( r of Taxation, 23 

134, Isaaes d. said: “It is unneeessarv to retnind otirselves of 
‘‘the jrraivity of the* situation. No iloiiht if the ('oiirl is <*oiivim‘ed 
“that there hais bei'ii a violation of llu « .oist it ut i(»nnl prohihit ion, 
“it must <rive elTeet to the or^anie hiw. r<*j*:airdless r>f tlie <'OUse- 
“<|m‘iiees. Hut ad tin* sautu' time it niust exert'isc* jrreat ean» 
“hefon* talking ai step whieh would j^o fai* to disoryrauii/.<* the 
“whole finaiiees of the CoiiiiiioTiwealth. " (See ailso Oshonte v. 
f'ommoawe(tlt/t, 1‘2 (Mi. It., 321.) 

47). ‘‘In my (»pinioti. this <%>url shouhl not t*\t*rei.se its 
“undoubted pow<M‘ to <l<*elare aa h»jii:islaiti ve <*naeliiient of thc‘ 
“Commonwealth l^arliarnent t<» In* beyoial its power, uiih*ss tin* 
“invalidity <if the eiiaetinent elialleii^^'d is eleair bt\von<l all 
“reasonable doubt." ( IVr Knox C.d. in Waterside Workers* 
Federation of Aast rtdia v. /*onnaona:eaJt/i Steams/} tp Ofvners* 
Associaiion (1920) 28 (Mi.K., 209. ad p. 219.) 

4G. In Lorenzo v. ('arep (1921) 29 (Mi.H.. *243, it was eon- 
tendiHl that S. 39 of the Jadieiary Ar/ was ijivadial on the ground 
that it purported to invest States’ f'oiirts with Fi*deral jurisdie- 
tion in many maatters in whieh sueh Stales' ('onrls ailreaily haid 
jurisdiction. 

Hi^jprins J. (at j». 27)4) observed; “Tliis air^uiueiit seems to 
“me to be a enrions perversion of the doctrine of ultra uires. 
“ ... This objection of exee.ss of jaowers arises as to an Aet 

“when the Aet purports to do soinethirif? which th<* Parliaimmt 
“had no power to do, not when the Aet aloes something whieh, in 
“the eireumstanees, is useless. So authority has been eitanl for the 
“novel doctrine that a seetioii is invadid bei*aiuse it purports to tlo 

n* Cf . Shephard It heelinp, ‘AO 47U. In Allison v. Corker, .V2 AtJ,, 

362 an nncoiistitutionnl law was tcrimMl ‘ uii€*«frirc*t*able‘’ because in cotMet 
with a paramount law: «*f. in re ICeUiupton, 26 Am. ib*c., 631 (‘^voidable’’). 
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‘'something that is uniiecessary. To bestow white paint upon a 
'‘lily is different in essenee from trespass on another mau^s 
“^ronnds. To grant Federal jurisdiction to try a case where 
“there is already State jurisdiction to try it, is different in 
“essence from granting that which js beyond the grantor’s 
“powers to grant.” 

47. Wliere the language of the statute, which is impugned as 
uiK'onstitntional, is ambiguous, the Court will always assume that 
the Jjegislatnre did not intend to exceed its powers, and will 
construe ambiguous <‘xpressions in such a^manner as to maintain 
the constitutionality of the statute, if it is pos.sible to do so 
without doing violence to the language of the statute {MacLeod 
V. Attorney-General for New South Wales (1891) A.C., 455). 
Nevertheless the Oiurt c*annot save the constitutionality of legis- 
lation by giving to the words of the enactment a meaning which 
they cannot reasonably bear^^ (Owners of Kalibia v. Wilson, 
11 C.L.R., 689, at p. 707, per O’Connor J.). 

Th<» interpretation put upon the Constitution by the Legisla- 
tiire is prima facie deenunl to be correct. 


WiU<»uglil>y, up, rif, p. 1(>. 



( IIAPTEK IV 


THE rOMMOX LAW IX FOlU E TH L( >r(rH<>rT THE 
C'OMMOXWEALTH. 

48. Ft has boon pointed out^ that tlie Australian Foiistitiitiou 
adverts to the eominoii law by tht^ provisitni. eontained in S. 2. 
that the Governor-General shall have aiul may exereist^ in the 
(^omnioiiwealth, durinjr the Frown's pleasure, sueh powers and 
functions as th<» Crown ma^• assign to him. This stM«tion indicates 
that, as tlie suprenu' de]M>sitary of Fedt*ral t‘xeeutive aiitFiority, 
the Crown ])osst‘sses prerogative rights and powers which find 
thc‘ir sour<*e in tlie (*(mimon law. 

4h. In the Cnited Slates, allbon^h tin* (*onrls of the Cnited 
Stales administer common law in many eases, they can rei‘oj?iiiy.e, 
as oflr<*iiC(‘s against the Federation, only those acts, which are 
iixade <*riininal, ami, tln'ir punishment provider! for, by Acts of 
Conpfress.* Tin* accepted doctrine is: “It is clear there can be 
“no <'<mmion law <if tin* Cnited States. Tin* Fe<leral Government 
“is comiios<*d of twenty-four sovereijrn ami independent States, 
‘‘eacli of which may have its local nsaircs, customs, ami <*cmimfm 
“law. Then* is no primdplc which p(*rvadcs the Thiiori, and has 
*'the authority of law, that is not embodied in the Const it lit ion 
“or laws f)f the Cnioii. The <’Otuiiiou law could he made a part 
“of our fedei-iil system only hy le<rislative adoption." (lh*r 
McLean -L in Wht afou v. rrii rs. Pet., of>l ; f-nUrff Sfatrs v. 
Hudson, 7 Cram*h, ^^2.) 

Mr. dusti<‘e Clark assumed that the Aun*ricau ihu^trim* would 
be equally a]>plieable to Australia ^ op. rit., ati ]». 20r» ) . 

oO. In Australia, it is true that then* is m» body of federal 
common law separatt* ami distinct from the comiiioii law existing 
in the several Stales, in tin* sense that tln*rc is a body of statute 
law enacted hy the ( ’ominoiiwealt h Parliament, s<*parale and 
distinct from the body of staluie law enacted by the several 
States, but this is an entirely difiTcreut thinp from statinfr tliat 
there is no <*0111111011 law in biret* pein*ral!y throufrhout thi? 
Comm oi i w<‘a 1 1 h .•* t 

1 Clark, o/». ri<. p. 191. 

- Cooley, Coti«:titiiticiiial Limitations, p. 47. 

•*i Sec H'eatrrn Cnioii THrrrrttfth f r*. iMJtr, 1H1, U.S. 92, at p. 10 1 . eitcil 
with approval by laaacs J. in Ji. v. Kitlmnu Mai.T), 20 at p. 44.1i. 

also IVhcaton v. Prti-rs, 8 fVl., .191, al p. Kent, ( Vimmeijtari<‘H. 

Vol, 1, p. ;{a7 ; Clark, op. cit. Chap. lo. 
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51. Ill R. V. Kuhtian (1915) 20 C.L.R., 425, an objection 
which iv'iiJcd ) i’ijischI to the indictment was that it is not within 
the eompetenec* of the Cominon wealth legislature to confer upon 
the High (’ourt original jurisdiction in respect of offences against 
the cfirrimon law. The accused were indicted with conspiracy to 
d(*fraud the (Commonwealth. 

Griffith (\J. (at p. 435) based his conclusion on the grounds 
that, on the foundation of the Australian Colonies the colonists 
brought with them the law of England so far as applicable’^ 
irndiiding thereiO, all the common law reflating to the rights and 
])rerf>gatives of tin* King, in his capacity as head of the realm, 
and that, at eoinmon law, it was an offtmee to consjiire to defraud 
tin* King as head of the realm. This law did not btsMnue dis- 
integrated into si.\ separate* bodies of law, although it bet'ame 
part (»f an identical law applicable to-the six sejiarate Colonies. 
On the foundation of the (Commonwealth, ‘Min* currt*nt whieh 
“IumI b(*c*ii temporarily diverted into six parallel str(‘ams 
‘SM>al(*sc(*(l,'- ami the Crown, as ht*ad of tin* (Common wcaltli, 
smMM*ed(‘(l to the rights, (fifa Coniiiioiiwealth, whieh it had had, 
</#/</. (^)lonies. 

Isaaes d. was of (jpinion that the iiceessary impli(*at ion of 
unr(*st ridable right to perform its functions as a sovt*r<*ign power, 
because, in law, it is the King who acts, carried with it the 
('orollary, that obstruction to the King, in the c*xcreise of his 
(\mimoinvealth ]>ow(*rs, is at eomiiion law an ()ff(»in*(* with ivfer- 
f*ii(‘e to tin* Constitution, and not with referefiice to any State* law, 
or the Stat(‘ const it utieni. It is e*n1irely outside tin* domain of 
the States. Theiv is a peace e)f the (^e)innn)iiwt*alth, not benfause 
t.her<* is a speeial (*ominon law of tin* (^omnn)nwe*altli, but beeanse 
the e*ommon law of Australia re*e'Ognjze*s the j>(*aee eif tile King, 
in redalion to his Commoiiwe‘altli, by virtm* of the Constilutiem, 

* SiH* 1 UlairkHtonc, p. 108: “The* artificial recj»ireiiJeiit8 and distinctions 
‘ ‘ iiicitlcnt to tile property t)f a great and coiiiinercial people, the laws of 
“police and reveime (.such especially as are enforced by penalties), the mode 
“of maintenance of the estahlished Church, the jurisdiction of the spiritual 
“f’ourts, and a iiuiltitude of other provisions are neither necessary nor 
‘‘convenient to them, and therefore are not in force.’’ St»e IVhickrr v. Hum(\ 
7 124; if, v. McKinney, 14 App. Cas,, 77; A,-G, v. Stewart, 2 Mer., 

I4.*l; ('onprr v. Stev^art, 14 App, Cas,, 286; Quan Yicl- v. Hindn, 2 C.L.R., 
a4r» ; and A,-0. v. Love (1898), A.C,, 679 (the test as to applicability of an 
Iiiijx'iial ^^latute prior to the foundation of the colony is its general 
applicability, uinl to determine this the statute’s provisions are not sever- 
aide) ; e,p. Lyonn, 1 lA'gge, 14(7; Mitchell v. Scales, 5 C.L.R., 405; Miller v. 
Major, 4 C.L,R,, 219; if. v. Maioney, 1 Liegge, 74. See Bignold, op. cit. 
p, AX, us to division of Iinperiul Statutes into “Sovran Statutes” and 
• ‘ Statutes General. ’ ’ 
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just as it recognizes the peaee of the King in relation to each 
separate State. 

Isaacs J. pointed out fat p. 447) that an enactment in the form 
of a declanitory statute by the t'ommon wealth Legislature of 
what is the <*oimnou law <*c»uld u*>t he regarded as statutory law 
of th<* ('oiiiinonw4*alth, any iiuuv than if tli»‘ C'oinmonwenlth 
Parliament av(mv to pass in the same way a din-laratory Act 
embodying an Imperial statnlt*. ** 'Hie law* would owt» nothing 
‘"of its foree to C'omnionwealth eiiaetment . ’ ‘ 

r>2. The ( ’fuiiinoinvealth liCgislature is not enabled hv the Pon- 
stitntion to (*na('t or nioilify llu‘ eoinmon law as such. A nu‘re 
declaration by the Commonwealth J’arliaim^nt of the eommoii law 
‘‘is of no inh('ren1 fori*e . . . If, for instanee, it iiicornvtlv 

repr(‘sen1ed the comnio}i law, it would liavi‘ to be disregarded, 
•*nnl<‘ss, of eonrs«*. it proved tt» bt» the valid i‘X«*reise of some 
‘*speeifie p<nv<*r, <*xi)ress or inijdied. ' t Per Isaaes 4., /i*. v. 

Kidman^ 20 (^.L.K., at pp. 4^17-S. i 

r>:5. **Tlie eommon law of t‘bM*t ions' was applitnt hy (Iritlfith C.J. 
ill Chavfrr v. Hlackwood ( Xo. 2).’* 

r>4. h is to be observ(*d that the prineipb* laid down in /f. v. 
IvlfhiKiii I supra) is (litV<*renl in ebaraeter from that assc*rted in 
tin* Aineriean <'as<» of in rt SrtKjU < ISPO) 1:1,1 T.S., 1. where tlm 
repulsion by fon^e, by a F»»deral otlieial, of an ass^inlt upon a 
F<*deral jtulge was vimlieated on the gnnind of tli(‘re luring a 
pea<*e of the Fnited Stati*s. 

.15. It is dinfimilt to state* with preelsion lhe‘ c‘xaet position in 
Australia, but tlie <li<*tnm of Higgins 4. in U. \\ Kidman (at 
j). 454) may be coiilideiit ly cited: ‘*1 tlo not like* to (M»mniit 
‘‘inys(‘lf ])re*inat nn*ly to any elogma with re'gard to what is (*aned 
**lhe *eomine)n law of the* Comiiionwe*alt h ’ : but I e*onenr witli 
“the Chief Justice* in thinking that the eas<*s in the* Cnited States 
“Courts which ri‘je<*t the* e*.\isUiie'c of a e*oniiiion law of the* 
“T^niteel States arc — to say the b*asl -inapplie*able* to tinr 
“Constitution.” 

5(>. As is the e*ase in the' seve*ral 8ta1e*s ed* the* AineTie*an Cniem, 
so also in the Australian State's where English statute's, sneh, fen* 

i* ] C.L.It., liiS), iil'pl.vieig Ji'ftnfhtjttrfl v. Snr^fm.s, L.H., 10 fM*., C*f, 

Chanter v. Blackwood (So, 1 ), 1 .’'.a, wlu'n' it wns nrgiiod Hiiit tie- 

point not dreielcel y that Kiij^li.sli !*.jrliaiii<*iitarv law was fiart of tin* oointnnn 
law of Aiiatrulia. It is siiOmitte'el that Kiiglish Parliaiiu'iifary law eaitnnt 
ge)v<»rii Koeleral elections, and tl»af fh<^ Ceniimtinwealth Statutes aiol Stritiite»ry 
Kiiles exhaust the Parliamentary I^aw of the “ Comirionwealth * ’ as a jeiristii- 
entity tlistiiLct tiom the six States constituent of it; the reM'oiiciUatioii heing 
that electeiral legislation will he* iute-rpreded in aceordaiictr with Kiigltsh 
electoral usage. 
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instance, as the Statute of Frauds, and the Statute of Limita- 
tions, have been adopt(*d in Joeal leg’islation, the known and 
settled construction of those statutes by courts of law, has been 
considered as silently incorporated into the Acts, or has been 
received with all the weight of authority. (Cf. Pennock v. 
Dialoffue, 2 Pet., 1, at p. 27.) 

It may be added that most of the Imperial Statutes that apply 
to the people of Australiii have application to such people as 
members of the sev(‘ral States, as distinct political entities, rather 
than to the ( vommonwealth as a composite Avhole. 



CHAPTER V 


THE SIGNIPICANC’E OF THE DISTRIBUTION OF 
POWERS AMONGST THE GOVERNMENTAL ORGANS 
OP THE COMMON WE AT/PH. 

57. The federal nature of tin* Constitution dietates* the distri- 
bution of governmental powers, legislative, executive, and 
judicial, amongst the appropriate governmental organs of the 
Commonwealth. Accordingly the (Ninstitution ‘‘vests” the 
‘‘legislative power” in the Federal Parlinimmt (S. 1), the 
‘‘executive power” in this (Vown ( H. Hl>, and the “judicial 
“power” in Courts (S. 71). 

“The difference between the depart iiu*uts iindouhtedly is that 
“the Legislature makes, the ExtsMitive executes, and the Judi- 
“ciary construes the law. 

The distinction between a legislative ami a judicial aict is that 
the former establishes a rule regulating and governing in matters 
in fuinro^ whilst the latter determines rights or obligations con- 
cerning matters or transactions which have already traiispinMi. 
(Cf. Smith v. Strother, b8 Cal., 194.) 

Not even in the rni1e<l States has the distribution of powders 
been driven to its logical conse<piences.” 

58. In Australia the matter seems to resolve itself into a 
question whether any particular statute of the Federal Jjegisla- 
ture falls within the heads of legislative power graiitcHi to such 
Ijegislature by the Constitution. Thus, the Ptnlcral Legislature 
can entrust judicial ]>ower to no other hands than a “(^)urt., ” for 
S. 71 vests judicial power in Courts. ( Pi*r Griftith C.J. in 

^ Hcfc pt*r iHaai'H . 1 ., in Hu^darf Fark vr Ltd, v. Mtttprehrml ( ItaW ;, 8 
at p. 381. 

Per Marshall O.J., in v. Southard, \Vhi*at., 46; imjc «Iao ]>f*r 

8tory J., in Martin v. H uHtrr'n LtHnee, 1 Whi*at., 304. Am tci the diNtribiif ion 
of powers in the United Htates b<*ijig a reduction to an organic law of the 
system prevailing in Englaiul jnirtraycd by Hln**kMt(»n«% hoc Pomeroy, op. cit, 
p. 110. Cf. Thomas, I.ieading t^asca in ITonntitntiniial l^w, 5th Ed., by 
Bellot, p. XVII. 

« la America the principle of the distribution <»f jiowerR in adopted by the 
Htates} Constitutions aa w'ell aH by the Union; c.g., that of Maaaachuaetta 
expressly prohibits invasion by one department of the other. Story, 8. 510. 
Bee as to the operation of the dortrine in America, Story, B. 519. 
Willoogfaby, Vol. II, p. 1259; Adams, Vol. I, p. 186; Cooley, Constitutional 
Uimitationa, p. 127. 
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lluddwrt Parker^ Ltd. v. Moorehead (1908) 8 C.L.R., 330, at p- 
355; (ff. in re Judiciar}f Act (1921) 29 C.L.R., 257.) Therefore 
Part V of the Inter-State (Jommi.^sion Act 1912, cfonstituting the 
Inter-State Commission, a eoiii-t of record with powers to grant 
injunctions, was invalid. (New South Wales v. The Common- 
wealth n915) 20 C.Tj.K., 54.) Tlie legislative power in the 
premises is limited by the constitutional command that judicial 
pow(*r must be exercis(‘d by strictly so-ealbnl judicial tribunals 
(lb., i)er Isaacs J., at ]>. 88.) 

Rut to regidate the method or burden of proof is not a 
usurf)ation of judicial power."* ('ffie Commonwealth v. Mel- 
bourne Harbour Trust Commissioners (1922) 31 CMj.R., 1.) 

Most of llie cas(‘s on this branch have resulted in the High 
(V)urt finding, as a fact, that there had be<*n no assignment, by 
the l<»gislation uinler consideration, to a ])articular department 
of government of functions which do not properly appertain to 
that department.'* 

59. The propriety of th<‘ assignment by the Legislature of a 
power to a giv(‘n department does not d(*p(nd on whether, in its 
essential nature, tin* power is legislative, executive, or judicial, 
but on wh(‘ther it has been specifically V('st(?d by the Constitution 
in that departnuuit, or wliether it is jiroperly incidental to the 
performance of tin* appropriate! functions of tin' d(*partment to 
which its exercise has been given by the Legislaturt* ; for, generally 
siieaking, wh(»n a jiower is not peculiarly and distinctly legisla- 
tive, executive, oi- judicial, it lies, within the authority of the 
Legislature, to determine wliere its ex(*rcise shall be vested.** 

In Australia there is no similar constitutional provision to that 

Convprsolv, in tlu* XTiiited States the legislnliire eaii authorise Courts to 
make rules regulating their proeeclure {IVaywan v. SoxitharU, 10 Wheat., 46), 
ninl preseribiiig rules of evideiiee (White v. TulrUo, 70 Perl., 135). See als(» 
State V, Morrilt^ 16 Ark., .'184; Commonwealth v. Hippie, 60 Pa. St., 9. 

•*» Se(^ Ifnddart, J*arker d' Ltd.^ v. Moorehead (1908), 8 C.L.R., 330, 
as a faet the janver inipugneO not “judicial ]>ower“; Baxter v. Ah Way 
(1008), 8 C.Li.R., 626, no “legislative power “ conferred on the executive; 
1 \, V. Arndel (1906), 3 C.L.B., 557; Commo7i wealth v. Afelbourne Harbour 
Trust Commissioners (1922), 31 C.Li,R., 1; Bochc v. Kronheimer (1921), 29 
(Mj.1?., 320; Cornell v. Deputy Federal Commissioner (1920), 29 C.L.B., at 
p. 47; 1C V. Maefarlanr (1023), 32 C.L.B., 518. 

Cf. Calder v. Bullf 3 Dali., 386. As tq the predoininance of the legis- 
lature in the United States, see Story, op, cii, p. 531. Many cases in the 
United States recognise that the separation of powers is far from complete, 
and that the line of deniareation between them is often indefinite, e.g., Fox 
V. McDon^ldf 46 Am. St. Rep., 98; Mayor of Baltimore v. State, 74 Am. Dec., 
572; People v. Hurlbut, 9 Am. Rep., 103; Watkins v. Holman, 16 Pet, 60; 
Carter v. Comm., 96 Va., 791; People v. Morgan, 9 111., 562; People v. 
Provinces, 34 Cal., 520; Peoj}l€ v. Freeman, 13 Am. St. Rep., 122. 
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of the American Coiistitntioii forbidding: deprivation of property 
without due process of law. 

To expropriatt* ])roperty from an enemy subjtH*1 in piirsiianee 
of statutory regulations is not a judicial act (Roche v. Kron- 
hcinter (1921) 29 C.Tj.K., 329), and there stMmis no reason why, 
in Australia, property should not be vested, or divested, by a 
legislative enactment of the < ’oimuonwealth otherwise within the 
<*oTnpetence of the Commonwealth, or by an cxe<*utive act done 
under the authc»rity of the Commonwealth licgislature as well as 
by a judicial act. (IhuL) 

60. The Common wt‘alth TiCgislature <'onld not reverse the 
decision of the High ('ourt in a given case;” but could, in effect, 
overrule that <leeisi<»n by a detdaralory A<*t,*^ pn‘scribinL» *ij]e 
for future <*onduct. 

61. In Australia a Federal statute may, it woidd seem, he made 
ri'trospcct ive in operation.** 

Tn the Cnit<‘d States Constitution IIhmv is eontaiiUHl an express 
prohibition of r.r post facia laws, but this has been held to be 
limited to laws wliiidi naider punishable as t*rimes aets which 
were lawl'nl when doin*, and not to prohibit retn»-aelive b‘gisla- 
lion of other des«*ri])t ions.*” 

Th(‘ Australian Const it lit ion eontains no siieh prohibition, 
i'nder tin* Australian Constitution the cpiestion (^anriot turn, it 
would scMun, on wbetln*r a statute is er post facto or not, but on 
wlndlnu- tin* snbjecd-niaUer ibvilt with, cither prosp»*et iviOy or 
r(»trosp(Hd ively, is a sub je(*t -matt 4*r within tin* ln»ads of legislulivc 
power.^ (/?. Kidman, 20 C.L.K., 420 , pei* Isaiies and 
Higgins -Id.) 

" So ;i nrw trinl or n'-lit arin;' **f an a]>jM»al could u<»t he eiincted. <T. in 
ITiiiti’d States, Mrrriff v. Sh*’rimr/n, H .\ni. Pee.. .">2. (Nintra.st, rj- parte 
M r('ar(lh\ 7 Wall., otnJ; iJiift i min'* /*. //, ('*>. v. firattf. P.S., aitS ; M apnttrtl 
V. miK 111." P.S., Mn». 

^ t'f. Si Oarran, np. rit., p. 722. 

Per contrary view s<*e Clark, ftp. |i|». 40; <*f. .Moore, o/>. rit., p. aio. 

See Uaifh v. Van Kttck, 7 Johns, 477. In -\inerica the lej^ishitiiri* cannot 
hy a decliirntory act c<iinpel the cfnirt.s for the future to adopt a particular 
I'on.struction of a law iinle.s.s the l;ov he aiinuided, Cofdey, OfUistitutional 
Limitations, p. J37, but the legislature may estahlisli hy declaratory statute 
a rule of e<»ndiict for the future, Cooley, ?6iVi. ; Willoughby, op, cit. p, 1265. 

Cahh r V. Jiutl, J Dali., J-SO. Cooley, Ccjiistitutionnl LiiiiitationH, p. 373. 
A law may mollify a penalty hut not punish a past act in n (liffereiit tnaiiner, 
Shfphrrd v. People, 25 N.Y., 406; Fletrhrr v. Peck, 6 f?rnnch., 87; Ilariunff 
V. People, 22 N.Y., 95; but a niodificntion of the laws of evidence is not an 
ex post facto law% Thompson v. Missouri, 171 U.S., 380; nor is ncc^^ssarily 
a law’ giving the prosecution an appeal from u new trial order, Mallett v. 
North Carolina, 181 U.S., 589. 

11 The question wat* raised hut not detcirled, in Donohoe v. Brits, 1 C.L.R., 
391. 
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62. An exceutive regulation made for the purposes of defeating 
a likely decision of the High Court in a part-heard case, standing 
over for judgment, has been held to be incapable of retrospective 
effect with respect to a liability which had accrued before its 
promulgation. (Sendall v. Federal Commissioner, 12 C.L.R., 
664.) 

63. It would seem' that it would not be competent for the 
< V)ramon wealth Parliament to place a meaning upon an Act for 
the purposes of determining a proceeding which is pending in the 
Courts, for the interpretation of the law is for the Courts. (Cf. 
Federated Entjine Drivers’ and Firemen's Association v. Broken 
Hill Ptfj. Co. (1913) 16 C.li.ll., 245.) 

64. Whilst a Commonwealth statute can rc'gulute the method 
or burden of proof {Commonwealth v. Melbourne Harbour Trust 
(■ommissioners, 31 C.Ij.R., 1), it may be questioned how far such 
a statute covih^ go in the direction of furnishing conclusive rules 
of evidence. (Gf. American cases, McXWeady v. Serton, 29 
low'a, 356; Parncber v. Thomson, 7 Hill (N.Y.), 77.) 

65. ITnder the Australian CNmstitution a legislative* act e*(»iild 
not be impugned because of invasion of the executive s])here.*^ 
The matter would be settled by the rule that the Crown is bound 
hy l(‘gislation, when expr<*ssly named therein, which ruh* ]>rocee<ls 
on the basis that the Crown, being part of the Legislature, has 
assented to be so bound. Moreover, enfor<'enient of law is 
dependent on executiv(» action. 

Advisory Opinions. 

66. The mere giving of an opinion is not a judicial (K. v, 
iSheahan (1898) I.K., 683), even if given by a judge after solemn 
argument [Dawkins v. Lord Itoktd}^, L.K., 8, Q.B., 255; Moore, 
op. cii., p. 308). Th(‘re seems no reason why Federal Justices 
should not be invited (but not required) by the Executive to give 
purely advisory opinions,’’^ but the Commonwealth Legislature 
cannot clothe such opinions wdth the status of res judicata, in 
the event of the matter substKiuently arising inter partes in the 
ordinary course of litigation. (In re Judiciary Act (1921) 29 
C.L.R., 257.) 

67. In in re The Judiciary Act (supra) the High Court held 
to bo ultra vires of the Commonwealth Legislature Part XII of 
the Judiciary Act 1903-1920, Achich purported by S. 88 to give 

12 Of. Clark, up. HI. p. 3(>; Moore, op. f*it. ]>. 98. As to the Jiulieiary 
refusing to interfere with exeeutive action, ace Balmelcand v. King-Emperor, 
J915 W.N., 130, where the Privy Couiieil deelined to interfere to delay 
the carrying out of a deatli aenteiice to enable apx>eal to the Privy Council. 

K* Sec Iduslrat v. Umted Htates, 219 U.S., 346. 
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, ■■ 

the High Court jiirisilirtioii to *‘hear and determine’* any ques* 
tion referred to it by tlu* (tovernor-itoneral as to the validity of 
any enactment of the Parliament of the Commonwealth, and by 
S. 93 to make the deteriiiinatioii ** final and eoiielusive and not 
‘"subject to any appeal/’ The grouiul of the dcndsion was that 
such a reference was not a ‘"matter*' within Chapter HI of the 
C^onstitution. 

The High Court unanimously rejected the contention that a 
<letermi nation of the (\uirt umler Part XI 1 was merely advisory 
and not judicial. The majority of the High Court came to the 
concliisfon that Parliament desired to obtain from the (\mrt not 
merely an opinion, but an authoritative ilecla ration of the law, 
and held tliat to make su<di a de'daration is clearly a judicial 
function, ami that such a function was not competent to the 
High Court, bt‘causc‘ its exercise di<l not fall within the limits of 
the judicial power of the Comiiioiiwf^alth. 

Higgins *1. (dissenting^ was of opinion lat p. 27fi) that Part 
XI 1 enabled the High Court to exercisi* a judicial function in 
aid of S. fil of the (Constitution; that this function was either 
within '‘tin* judicial ]>owcr of tin* Commonwealth” n*ferre<l to in 
S. 71, or it was not; but, even if it were not, th(»n there is 
nothing in the Constitution to prohibit l*arliament from giving 
i>ther funetions to the High Court than the <‘xereise of “the 
“judieial power” referred to in Chapter 111. Higgins J. 
emphatically reji‘ett*d the doctrine of the division of powt^rs. 

(38. The majority of the High (Vnirt (in in re The Jufiicinri/ 
Act (supra) ), whilst holding that Part XII (snf)ra) was invalid, 
as it did not fall within any of the plucita of S. ol of the (Nm- 
stitiition, advert e<l to the tliA'isioii (d* |iowers in the following 
])assag(* (at j>. 2(i4) : “What th«*n are the limits of the judicial 
“power of tin* ( "ominoiiwealth ? The Constitution of the ('om- 
“nionwealfh is based upon a separation of the fumdioiis of 
“government, and the powers which if confers arc divided into 
“three classes — legislative, cx<*ciitivc, and judicial.” ( St ic South 
Wales V. The Co nun on wealth ( 19ir>) 20 C’.L.U., 14. at p. 88.) 
“In e^ch casi,‘ th<* Constitution first grants the pf>wer, and then 
“delimits the scope of its o])cration.” { Alexander's ('ase, 25 
O.L.R., at p. 441.) “Se<ftion 71 4‘iiacts that the judieial power 
“of the Commonwealth shall he vest eel in a Federal Supreme 
Court . . . This express statement of the matters in respect 

”of which, and the Courts by which, the judicial power of the 
” Commonw'ealth may be exendsed is, we think, clearly intended 
“as a delimitation of the whole of the original jurisdiction which 
"‘maj’' be exereistnl under the judieial power of the C'ommon- 
‘‘wealth, and a.s a necessary exclusion of any other exercise of 
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original jurisdiction. The question then is narrowed to this: 
‘Ts authority to be found under S. 76 of the Constitution for the 
** enactment of Part XII of the Judiciary ActV^ 

69. With tlie above case (in re The Judiciary Act) may be 
compared the Canadian case of Attorney -General for Ontario v. 
Attorney ‘General for Canada (1898) A.C., 700, in which the 
Privy Council lield that an Act of the Dominion Parliament, 
authorizing questions, either of law or of fact, to lie put to the 
Supreme Court, and requiring the judges of that Court to answer 
^hem, on the reifiuest of the Executive, was infra vires.^^ 

70. With reference to in re J udiciary Act^ Knox C.*J.. on a 
subsequent occasion (82 C.L.R., 455) announced that the state- 
ment in that cascr (at p. 264) that Ss. 78 and 74 of the Constitu- 
tion deal with tln^ appidlate powtn* of tln^ High Court, is not an 
authority for tin* proposition submitted to the Privy C-ouncil in 
Minister for Tradiny (^oncernsx, Ainalyamated Society of Enyi- 
neers (1928) A.(\, 170, at p. 178, that the High Court has held 
that S. 74 does not apply to a doc/ision of the High Court in its 
original jurisdiction. 

71. In the United States tlu‘ Federal Siipr<*ine Court will not; 
give advisory opinions. Sav(» when* made ar :xj)ress eonstitu- 
tional reqnirenu'nf , tin* ('onrts of the States will also, g(*nerally, 
refuse to give* opinions to other departnu'uts of (lovernment. 
(Hall, op, cit,, p, 44. Se<* (Urnstitation of Massachnselfs, Ch. 3, 
Art. 2; Opinion of the Jasiices^ 204 Mass., 607.) The judieial 
power of the United States (*xt<mds to “all eases in law and equity 
“arising’^ under the Constitution (Art. Ill, S. 2). The judicial 
power does not attach until a question becomes a case, and it 
does not b(*come a case* until submitled to the Courts by a party, 
who asserts his rights in the form ]>reseribed by law. (Story, 
op. cH., S. 1646. See Sinking Fund Cases, 99 U.S., 700; rayior 
V. Place, 4 1?.T., 824.) Upon judge.s, as sneh, no functions can 
he imposed ex(*ept those of a judicial nature. {JIayhurn\^ Case, 
2 Dali, 409; Cooley, Constitutional Ijaw, p. 53; Vnited States v. 
Ferreira, 18 How., 40; Andiior of State v. Rail Co., 6 Kan., 500; 
re Application of the Se7rate, 10 Minn., 78; Munday v. Rokumy, 
45 N.T.L., 888; Case of Saprrvisoi's, 114 Mass., 247; Rees v. 
Waferfower, 19 Wall., 107 ; Heme*s Case, 19 Wall., 655; Norwalk 
Street R. Co.*s Appeal, 69 Conn,, 576. Hall, op. cit., p. 86.) But 
State offieers may be authorized by Congress to perform duties 
merely ineidental to judicial powei*. (Robertson v. Bcddtvin, 

1-* The* New Zealniid Supreme Court has held that the New Zealand 
Declaratory Judgments Act 1908 does not authorise the putting of hypo- 
thetical questions, Wellington Harbour Ferries v. Wellington Harbour Board, 
20 N.Z.D.R., 729. 
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165 U.S., 279,) Whoiv judieial authority is conferred by law 
upon a Court it must be exercised by the judges sitting and 
organized as a Court, and not by the jinlges out of Court. (Story, 
S. 1571; llayhi(rn\< ("asi\ 2 Dal!., 409; Marbtny \\ l/orfiVion, 
1 Cranch, 137: 5. MarslialTs Life of AVashingtou. pp. 433, 441; 
Muskrat v. l uitut Stairs. 219 T.S., 346.) 

Discretio.varv P<»vvi:ks am> Powers ok Inc^imky lii:r»osi:D i.v 

E xi:( 'OT! V i: ( iKFirKKs. 

72. The i‘xercis(‘ by a Minis1i‘r of Stale or his olVieers of a 
discretion reposed in tlie Ministt‘r by statute is not an exei'cise 
of judicial power, although rights <»f tin* subject may be affected 
by the Minister's delerminat ion. ' CF. ("ornrtt v. Drpufy Frthral 
Foimuisswnrr (1920 ) 29 t'.L.K.. 39, at p. 47. ‘ 

73. When tin* hoad r)f an **xerutivi* department upon whom is 
cast the (*xercise (»f a discreti<»n. has arriv»*d at his determination, 
in‘ith<*r will luaudain us lie to compel him to n*visi‘ his decision, 
nor rrrtiorari to <inash his (»i*<ler,^'' nor injunction, nor prohibi- 
tion, to restrain him From c'arrying it into effecd.*** 

74. On tin* other hand, mauthnu us does Tn wln*re by a special 
statute the pc'rFormaiMM* of a nn*rely ministerial duty, as dis- 
tinguisln‘d from the exercise oF a <liscrction. is imp4»sed on an 
executive* offi<M»r.^’ 

75. It woidd s(*cm, howe*v<*r, that tin* C'ourt may go into the 
f|U(‘sti(»)L whetlicr a given person belongs to a edass of ]»crsons in 
r<*spe(d of whom an t'X<*<*utive discretion may be exercisf*d ; e.g., 
p(»rsons to whom a pension may be grante<l. although the giving, 
or witliholding, of the aidnal grant be an cxi*rcise of executive 
discn*tion with which the Cotirt will not iiitcrferc.*'' 

76. In arriving at an t*X(»cut ive determination within the mean- 
ing of pai*. 72 < supra tin* Minister is ind obliged to hear 

/**. V. Anuiit (lanai, ;; C.h.R.. TiriT; //. v. LttrUs ("nitiutissionrrs nf fhr 
Trrtuturtif (1872), t*.K.. 7 t^. 9., .‘187; alH«» e/. (18;t.">t, A A. & K., 280; //. v. 
Sf‘crrtarit of Shth fov n'<//* fl8ai», 2 <^.6., .*120; Ihcntur v. Panhliuft, 14 
JVtcrs, 4!)7 ; Ixi HilaU \ . I'nittii Sftttts, 12 l*et<*rs, .’•24; Mnrhurtf c, MaUisun^ 
1 Crniich., Et?. 

OJA* V. Mtivfai'Uiiit I lirj:*, .*{2 .'»IS. <*1’. /.nthrr v. 7 How,, 

1 ; iiifj* ill .\nu‘i'ira will a roiirt resfniiii a If^islat ivt* l»o<ly from an uiicoii- 
stitiitional a<*t, Mis^tissippi v. J tihutum, 4 Wall., 47.’i; Mi't'honi v. J^oui/tviUe 
.V.A*. f'e., 18;J U.S., 48.*^; Xrtr Ortratis Watrrtrfnis Co, v. \t'W OrUaftM, 164 
r.S., 471 at jj. 482; Atfirn v. Satt FrancMco, ;t2 Fed., 4u3; nor compel its 
lM*rfori»aiU'o of a roti^titiitioiial duty (Hall, op. cH., p. 114). 

H. V. Arud* I ( 1906). a C'.H.K., oo? ; Kendal! v. United StateM, 12 Peters, 

524 . 

i^Pf. UniUd SUaen v. JilacP, 128 U.S., 40. 



38 The Law of the Australian Constitution - 

evidence, or the party affected (J2. v. Jirndel (1906) 3 C.L.R.r 
r>o7), TuiJess the statute expressly requires him to do so. 

77. In ITuddarf Parker cCr Co. Pty. Lid. v. Moorehead (1908) 
8 C'.Ij.K., 330, the High (^lurt held that the Australian Industries 
Preservation Act 1906, S. 15h, was valid, by which section the 
Commonwealth Legislature authorized an executive officer, if he 
ludieved an offence had been committed against the statute, to 
call upon any person, whom In? belic'ved to be capable of giving 
information, to answer questions, and protlnce documents, in 
relation to the alleged offence, subject to a penalty, in default of 
so doing, to be inflicted by the Courts. The Higli Court rejected 
the contention that such inquiry, authorized by the section, was 
an exercise of the judicial power of the Commonwealth. 

Griffith C\J. was of opinion that, in consecpunice of 8. 71 of 
the Constitution, Parliament has no power to entrust the exercise 
of judicial pow<‘r to an^’ oth<*r hands than the High Court, such 
other Federal (Courts as Parliament creates, and sin-h other 
C\)urts as it inve>4ts with Federal jurisdiction, but that tin* powers 
of compvdsory discovery conferred by S. 15b were* analagous to 
those exercised by examining justices, who arc exf»cutive and not 
judicial officers.^** In other words, the* Court found that there 
Avas no eiicroachnieiit on the sphere of tin* jiuliciary by the 
executive, for tln^ powers impugned, so far from b(*iug judicial, 
Avere, in fact, exetuitive. 

78. The case of Ifuddari Parker tV Vo. Pty. Ltd. \. Moorehead 
Avas follow^ed in H. w Marfarlane^ e.p. O'Flannayan (1923) 32 
C.L.R., 518, in Avhich case the High Court hehl to Ik* ])lainly 
ministerial, and not judicial, the functions of the Minister and 
the Board under 8. 8a of the Innnigration Act 1901-1920, AA’hereby 
seditious and oth(‘r persons may be deported after a finding by a 
Board. 

79. 8o also in Cornell v. Deputy Federal Comnilssiouer (1920) 
29 C.L.R., 39, at p. 47, the High Court held that the Federal 
Deputy (Commissioner Avas not exercising judicial poAver in treat- 
ing as distributed for taxation purposes the taxable* income of a 
company under S. 1(5 (2) of the Income Tax As.sessment Act. 

80. In Melhourne Steamship Vo. x. Memreheod, 15 C.L.R., 333, 
it w’as held that Avdieii the Attorney -General had formally insti- 
tuted a proseeution in the High Court in ros])ect of an alleged 
offence against the Australian Indn.Htries Preservation Act 190(5- 
1907 (cf. Huddart Parker x. Moorehead^ .supra), the poAver eon- 
ferred by 8. 15h is exhausted, as far ns regards the persons AA'hom 

u* With Tiuddart^ Parker 4" hid. v. Mottreht^ad (supra) compare 

KUbtfurii V. Thompson, 103 IT.B., 168; Koherison v. Baldwin, 165 U.S., 279; 
Murray hcnsce v. Hoiboken lAind and Improvement Co., 18 How., 272; 
Boyd V, United Stales, 116 1T.S., 616, . 
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the Attorney-General alleg;es to have eoinmitU*<l the offence for 
which he prosecutes, whether they are made parties to the suit 
or not, and that thal section caiiitot therefore be us<*d for the 
purpose of a pt‘iu\iug suit. 

Barton -1. (at ]). said: “If Seetion lob were reail as an 

‘"interference with judicial proeetKlinjirs, it would be an exercise 
“by the le^rislatiire c>f a power vested by the (\mst itution in the 

judiciary. It cannot, therefore, be so read, if it is, as without 
“doubt it is, open 1o an interpretation consistent with the (\)n- 
“stitnlion. Such interpretation removes it altof^ether from the 
“area of jiidieial proceedinfjs.’' 

DKf.KOATIO.V TO THK EXKOl'TIVi: OF HlXiUIiATION -MaKINO 

Attthoritv. 

81. Administrative regulation -making: is a proiniiieiit feature 
of modern trovernmeiit. Xo one could doubt that the (^)lnmoi 1 - 
wealth Lef!:islatur(‘, letrislatinp: <iu a subject-matter within the 
ambit of its powers, eould clotln* a public authority ( e.pf., a postal 
authority or a railway authority) with power to make rcti:ulutions 
to have the for<*e of law, or confer upon the (lOVcrnor-General in 
Council power to make sueh regulations with resp(»ct to such 
subje<*t-inatter,‘-^‘ or that the Commonwealth |jt‘gislature could 
eonfm* upon file High ('ourl power to make Hides of Court 
having the foree of law. 

82. But in Harlrr v. Ah Waff (1908) 8 t’.L.H., (12(i, the ques 
tion arose whether the Coiiiiiion wealth Legislature could, in the 
(‘xendse of its legislative powers, enact a statute on a subjoct- 
matt(*r, whertuvith it was eoinpetcnt t<» ileal, expressed in general 
ieriiis, leaving to the Executive of the <*ominoiiwealth the qu(*stion 
of tile dt‘t(M'iniiiation of the olijects that fall within that subject - 
matter. 

Thus the (Uisioiiks Av( 1901, S. oO, ])rovides that no prohihiPnl 
imports sluuild be imported. Section r>2 enumerates wliat are 
prohibited inifiorts, aiul includes in that enumeration, Siib-sce. 
(g) : “all goods the imjairtation of whiidi may be prohibited by 
“proclamation." Sc<dion .10 proA'ides: “the power of prohibit- 
“ing importation of goials shall authorize prohibition subjeift to 
“any specified condition or restriction, and goo<ls imported con- 
“trary to any siicli condition or restriction shall be prohibited 
“imports.’' The Oovernor-General in Council issuinl a pro- 
clamation declaring opium suitable for smoking to be a prohibitc-d 
import. Objwtion was taken, on a prosecution for importing 

20C?f. Moore, op. cit. pp. 99 100. 
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such opium, that the proclamation was invalid, so far as it pro- 
hibited the importation of opium suitable for smoking, because 
S, 52 (g) was ultra virea^ inasmuch as it was a delegation of 
legislative power by Parliament to the Governor-General, and 
hence repugnant to S. 1 of the Constitution, which vests the 
legislative power of the Commonwealth in the Federal Parlia- 
ment. 

Griffith C.J. considered that the whole question was disposed 
of in Rcfj. V. Burah*^^ H A.C., 889, in whudi ease the Privy Council 
held that, wlurre plenary powers of legislation exist, such legis- 
lation may be made conditional on the (*x<‘rcise of a limited 
discretion, entrusted by the legislature to persons in whom it has 
<*oiifidenee, and h(*ne<^ the Indian Legislature concerned had power 
to <‘nact that certain special laws, which liad the effect of exclud- 
ing the jurisdiction of the Indian Court, should apply to certain 
sp(*eified districts, and to certain other districts, if and when the 
Lieut. -Governor should publish a notification in the Calcutta 
(lazvttc. Griffith C.J. rejected the distimdion attempted to he 
ilrawn, in th(‘ east* of the Ccminionwealth, from th(‘ preseiiee of 
S. 1 in the Constitution. He observed that that sendion was 
m<M’<^ly introductory to the provisions of the (Vnistit iition which 
deal with the L«*gislatnre. It is followt*<l by other ])rovisions 
dealing with th(‘ execoitive power, followed by another series 
dealing witli the judi<da] power. ^‘The actual i)Owers of the 
Parliament are conferred by 8. 51, and in their ambit they are 
nnlimit(Mi. T}i(*re being no objection to a conditional law lading 
“passed, this is a cas(* of that sort. 

8-1. Ill Wrisbach Light Co. of Australasia, Lid. v. Thr (^oui- 
momrcalth (lOKL 22 C.L.U., 268 (see par. 308, post), a Pro- 
clamation, declaring in effect the plaintiffs to be an <meiny eom- 
pany, was attacked on the ground that tin* authority to make it 
was a delegation to tin* Attorney -Gen era I of the power to finally 
determine whetlier a particular company was within the pro- 
hibition or not. “Such delegation,’’ said Griffith C\J., “has been 
*‘of recent yi'ars, even before the war, very eoiiimon. The 
“validity of it must depend upon the powers eoiiferred.” Griffith 
C.J. found that the delegation eomplained of had been implicitly 
authorized by th(‘ Imperial Proclamation of September, 1914. 
Isaac's J. c'onsidered that there was no delegation of legislative 

-1 See also Hodffv v. Thr Queen, 9 A.C., 117; Vowell v. Apollo Candle Co. 
Ltd., 10 A.C., ‘J82; Field v. Clark\ 143 U.S., 649. 

a2C?f. Attorney General v. Brown (1920), I.K.B. 773; (1921), 3 K.B., 29. 
See Frailep v. Charlton (1920), 147, that ignorance of cxiatonce of 

proclamation a defence to prosecution for non-observaiicc of prohibition. 
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or regulative power to the Attorney -General. He eoiisitieriHl it 
to be a declaratory power ; the effect of the declaration, if madt% 
was determined by the Governor-General in his Proclamation, 
and that he was empowered to do by the Commonwealth Parlia- 
ment. (See also Roche v. Kronheimer (11)21) 21) il21).) 

84. The American view is that Congress may confer upon the 
Executive discretion as to the execution of a law {Field v. Clark\ 
143 T^.S., 649, suspension of free importation of sugar, ti*a, etc.), 
and, e.g., may delegate to the Executive riile-uiaking ptiwer uiuh‘r 
an Act relating to forest r<*scrvations on public laiuls, ami tMiacl 
penalties for their bn^ach. {Vnited States v. Orintuud. 220 U.S., 
.106. Contrast T-nifed States v. Blasiotjant , 116 Fed.. til4. (U‘. 
Jirodhine v. Revere, 182 Mass., 199.) 

Wlien Congress has legislated ami imiicated its will, it can 
give to those who art* to act under such getieral legislation *‘powt‘r 
“to fill up the details'’ by (be establishim^nt of administrative 
rides and regulations. ( Cf. Interstate ('onnnerre Cannttission v. 
Illinois (\R. Co,, 211 1 - .S., 412; Interstate Connnerce C(fnnnission 
v. tUiicaejo, etc,, Co,, 218 C.S., 88; St, Louis, etc,, Co, v. Tanlor, 
210 U.S., 381 ; C tiion Hridni Co, v. Cnited States, 204 P.S.. 364; 
rf Koltach, 161 F.S., 126; lUiitjield v. Stranalian, 192 I’.S., 470; 
United States v. ihnidee, 74 Fed., 20V*. Sutherland. o;>. cit,, 
p. 79.) 

Fkdkkal Rovai. Commissions. 

81. The ( ’oinmonwealth Parliament has t»(»w<*r to (‘iitrusl a 
Koyal Commission with the statutory iluty to inquire into a 
specific subj(‘(d, legislativi* power as to which has been, by the 
( 'oust itutiun, assigned to the C\nnmonwealth, and to confer ujaui 
smh Royal (Vnnniission j>owcrs of compelling attendanc** of 
witnesses; but tin* (’ommonwi^alth Legislature cannot enact a 
statute conferring on Koyal Commissions generally sm*h powers 
^*on the footing that they are incidental to (*iHjuiries which it ’ 
( th<‘ Legislature) “max' soim* day direi't.” { Atteerneff^tleneral 
for the Contnionirealth v. Colonial Sugar Refining t*o,. Ltd, 
(Privy Council) (1914) A.(\, 237; 17 C.L.K., 644.) 

Thus the Federal Royal f^onnnis.sions Arts 1902-1912, wliie.h 
providc»d for the i.ssm* of Royal (^omiiiissioiis, the summoning of 
witnesses, and the product ion of <locuiiierifs, penalties for failure 
to attend or to answer iiuestions, and empowered a Royal Com- 
mission to issue warrants for the apprehension of persons sum- 
moned who failed to attend (S. 6h), were nlira vires, so far as 
they purported to etiabh* a Royal Commission to compel answers. 
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generally, to questions, or to order the production of documents, 
or otherwise to enforce compliance with its requisitions. (Ibid.Y^ 

86. The sain(‘ jirinciples would apply to inquiries by Select 
Committees of th(‘ P^»dera] Parliament.^^ 

CONDITIO.VING OF IjKOISIjATIOX ON THK REFERENDUM. 

87. It is clear that the “initiative and referendum, ’’ a process 
by Avhii'h a law can he submitted to the people by referendum 
and carri<‘(l without ever having l)eeii befon^ the Legislature or 
the Crown, could not he introduced into the Commonwealth 
without aiiKuulment of tlie (^institution (see the Canadian case 
ill rr Tviflaiive avd Referruduw Act, 32 D.L.R., 148; (1919) A.C. 
930 ) ; hut there seems no reason why any given Act could not be 
submitted to the vote of the peoph% ]>rovided it had previously 
passed through all its constitutional stages, and its coming into 
operation, merely, was conditioned on a referendum in other 
words, provid<‘<l that the referendum was consultative merely. 

88. So far as the States’ Constitutions of Australia are con- 
cerned, in Taylor v. Aftorncy-(fCncral of QueenRland, 23 (Mj.R., 
457, the High (-ourt, by refercii<*e to S. 5-*** of the (^olonial Laws 
Validity Act, upheld the validity of th(‘ Queensland Parliament- 
ary Bills Referendum Act 1908, which provides that \vhen a Bill 
passed by tlu' Legislative* Assembly in two successive sessions has, 
in the same two st*ssions, h<*eii rejected by the Legislative* (iouncil, 
it may be submitted by referendum to the electors, and, if 
affirmed by th<*iii, shall be jireseiited to tlie Governor for the 
KingV assent, and, upon receiving such assent, the Bill shall 
be(*ome an A<d of Parliament in the same manner as if passed 

-it Tlir Higli (1.1 182) lia<l upheld the validity of the Aets, 

lint a innjority were of opinion that the Sugar Uoiniiiiasioii eonld not 
interrogate as to eertain iiiatterH. Ah to Royal (’oiiiniisaions generally, SiH' 
Cfouffh V. Leahy (1904), 2 C.UR., i:i9. Cf. Cook' v. A. (L, 28 N.Z.Ii.R.. 40r>. 

-4 Of. Aaiericaii easeH: KUbonra v. Thompaov, lO.'l U.S., 168; Burnham 
V. Morri«ey, 74 Am. Dee., 676; hi re Chapman, 166 U.S., 661; People v. 
Keeler, i>2 Am. Rep., 49; In1er»taie Commerce Comminnion v. Brimnon, li)4 
IT.S., 447. 

Cf . ns to Alherta, Keith, The < ’onstitiitioii, Administration, and Laws 
of the Empire. Aa to the referendum being iineoiistitiitioiial in the Ttiiited 
States, see Barto v. Hinirod, 8 N.Y., 84a ; see eritieisin, Cooley, p. 169. See 
Smith V. Janenville, 26 Wis., 291; State v. O^Neill, 24 Wis., 149. In some 
States of the United States local option polls are valid, sec Cooley, pp. 173-4: 
ef. the Cnimdiaii eases upholding local option polls, Mayor, etc,, v. The Qua^n, 
3 Can.S.C., oO.T; Kustfell v. The Queen, 7 App. Cas.^ 829: in re Initiative and 
Beferendum Act, 32 D.L.R., 148; (1919), A.C., 

In the Canadian ease, in re Initiative and Referendum Act (1919) A.C., 
935 (supra), the Privy Council felt tlieinselves unable to save the v’alidity of 
the Provincial Act impugned, by reference to this section. 
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by bo^ Houses of Parliament, and notwithstanding any law to 
the contrary. 

89. The “recall/' in like manner as the “initiative,*’ would, 
in the.case of the Commonwealth, be unconstitutional, it being 
incompetent for tin* Fe(b‘ral Legislature to enable the repeal of a 
law by the vote of the ele(*torate without reference to itself: hnt 
there could ho no constitutional objection to the sulimissioii to the 
electorate of the (|nestion of the desirability of the repc*al of a 
given law: the po]>nlar volt* could be followed hy a repealing Act 
enacted in the usual way. In America the “recall** is iniconsti> 
tntional,-’ ns likewise in Canada.*^ 

i!" Soc Cooley. |». 171; Ott hriH' \\ Utah lown, 41)1; A'liv v. 4 

Harr., 47!); ParJ^'cr v. 0 Pa., r»07 : Stafr v. IVrir, 11 Am. 

iir,. 

See ill re Iniiiaiivv ttttd Ptfvrrndum Art (gmpra ) (lai!*) A.C., a.*C». 



(CHAPTER VI 


CT)NSTKr(;TIOXAL (iUIDES TO THE INTERPRETATION 
OF THE CONSTITUTION. 

?K). Th<^ cardinal principle, governing the interpretation^ of 
tin* Anstralian ( -onstitnl ion, is that it is to be construed, accord- 
ing to the well recognized standards of interpretation, in th<‘ same 
manner as documents are universally constrn€*d in British (‘ourts, 
that is to say, by reference to its terms, and without rr»gard to 
external factors, and without any endeavour to give it a construc- 
tion reconc.iliable with any doctrine of mutual non-interference by 
Commonwealth witli States, or States with Commonwealth, based 
upon any impli<Hl ])rohibition in the ( Vmstitiitional compact: no 
sucii prohibition is to be read into the Constitution. 

This princi])le has not always been act<Hl upon, but, on the* 
(contrary, many earlicn* cas(*s on “immunity of instrumentalities" 
and on the “<*omm<*rc(» power" tended to establish a e'ontrary 
<*anon of int(*rpretation. 

What may be termed the UhU in thv Eng infers* Cast is that 
the A ustralian Constitution is to he expounder} and given effect to 
according to its own terms^ finding the intention from the words 
of the compact, and upholding the (Constitution throughout prr- 
ciselg us framed. (Amalgamated Societg of Engineers r. Adelaide 
Steamship f/o., IJd. ( UlliO) 28 C.L.R., 12!).) 

“It is beyond any doubt that the doctrine of impli(*d prohibi- 
“tion can no longer be f)ermitted to sustain a contention." (Ih., 
at p. KiO.) The “great instrument of government" is te la* per- 
mitted to speak with its own voice, “clear of any (pialifications 
“which till* iK'ople (»f the (%)mmoinvealth or, at their re(|uest, the 
“Imperial Parliament have not thought fit to exjiress. and clear 
“of any questions of <*xpedieucy or political t*xigency." (Ibid , 
j>er Knox C.J., Isaacs, Rich, and Starke JJ., at p. 142.) 

Jll. The High Court has reiterated the principle. “This Court 
“lias recently in Amalgamated Sewietg of E ngincers v. Adelaide 
^"Steamship f’o., stated the true method of interpreting the com- 
“pact made by tin* people of Australia in founding their wider 
“citizenship. That method is to ascertain the true meaning of 
“its language as applied to the subject-matter. We applied the 

' For tlcfiiiitioii of “interpretation” and * * eoiiHtnietion ” fM*e Quirk and 
Garriiii, p, 791; Wharton, L<aw Ijexicon; Sweet, Dictionary ; ^furray, Vols. 
II, V; Webster, Dictionary; Bonvier, Law Dictionary; Cooley, op. eit.. ]>. 70. 
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^'standard, luiiversal in British I'ourts, by ^ivinp: offer! to the 
'‘artual bargain made, with all its mutnal rights and obligations, 
*‘as they are stated on the fare of the instrument." iTht^ (-oia- 
monwealth v. New South Wutts C.L.K., at p. 210, per 

Isaaes, Rieh, and Starke 

92. In Anieriea it has been .sai<l : “AVliethtu* we are eonsideriiig 
“an agreement between parties, a statute, or a eons! it ut ion, with 
•'a view to its interpretation, the thing we are to seek is the 
‘‘thought whieli it express«‘s. To aseertain this, the first resort in 
“all eases is to the natural signifieation of the words employed, 
“in the order of grammatieal arrangement in whieh the framers 
“of the instrument have plaeiHl them. If, thus regarded, the 
“words embody a definite meaning, whieh involves no absurdity 
“aiul no eontradieticni between different ])arts of the same 
“writing, then that meaning, apparent on the faee of the instru- 
“ment, is thc‘ one whieh alone we iivo at liberty to say was 
“intended to be eonveyed. In sueh a ease then' is no room for 
“eon.struetioii. That whieh the words dindan* is the meaning 
“of the iii.strnment. ■ ■ ( AV/re// v. Proph , 7 N.V. fh at p. 97, eit«*d 
Cooley, op, cit. p, J)l.) 

911. Broadly .sp<»aking, tlie nil<\s govt*rning tin* jndieial inter- 
pr(>tation of all written d<M*iim<mts are lli<‘ .sanu*. wliatev<»r the 
nature of the doeumeni may he. (/a n i.i rj/, 17 Ch., J)., 74f>: 
Curtis V. Stovin nvSS9') 22 Q.li.D., AeiMinling to modi'rii 

views, the elassifieation of iuterpretal ion of staitutes into 
“lilieral" and “striet," ete., is without fonndalion. (See 
Dowall, Ineoine Tax Aets, p. xx ; Dwarris, Statute's, p. (i88 ; ef. 
Holland, Jurisprudenee ; Austin, i<i. See Couunissionrr of 
Stuitrps v. W f inholt ^ 20 at p. o41 ; Partintjion v. AAi.^ 

L.K.. 4, E. & 1. App., 100, at p. 121 ; A.-f/. v, Milnv (1914) A.C., 
70o, at p. 781 ; Linnsflrfi v. Inin ml Uf Vf nur Connnissionrrs 
(l!n4) A.C. 877, ill pp. 890-7.) It was a n'<*(»gnit ion of the 
universality of the ap])]ieation of rides of int«*rpretat ion that 
prom])ted Lord Chelmsf(»rd, in Vnitvd Staffs v. MrUar (1807) 
3 Ch. Ajip. 7?), at j). 80, to state that he di<l not see- that there' 
was any impediment to an Englisli Judge, with an Aed of CVmgress 
before him, eonstruing that Act for himself, without further aid, 
just as he would an English Aed of Parliament. 

fl4. The provisions of the Constitution eannot “be eonstrutnl 
“as intended to embody the exaed disjiineMions of a pt^rfoed logical 
“selieme." (John Dffrc Ploiv Co,, Ufl. v. Wharton (1915) 
A.C. 330, at p. 338; ef. AttorneyJlenrml for thi Commonwealth 
V. Colonial Sugar Refining Co, (1914 A.C. 237.) Where a general 


2 For a recent collection of dicta on the interpretation of the Auntraliaii 
Constitution, see MacL#eo<^l, The High Cfjurt on the Interpretation of Statutes. 
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power is conferred on the Commonwealth Legislature, every par- 
ticular power necessary for the exercise of the general power is 
also conferred/'* “Although we are to interpret the w'ords of the 
“Constitution mi the same principles of interpretation as we 
''ajiply to any ordinary law% these very principles of interpre- 
“tatioii compel us to take into account the nature and scope of 
“the Act that we are interpreting, to remember that it is a 
••(Constitution, a mechanism under \vhich laws are to be made, 
“and not a mere Act which declares what the law’ is to be.'' 
(A.-G, for N.HJW, v. Brewery Employees^ Union of N.S,W,, 6 
(\L.I{. 4h9, per Higgins J., at p. 611.) 

Jlo. Fn^iiiently, in the interpretation' of statutes, tin* dithculty 
arises from tlie application of extrinsic circumstances to what, 
otherwise, w’ould be perfectly’ plain w^ords. Thus, the word 
“s<|uare, in an El<*ctoral Act, prescribing a method of voting 
by ])uttiiig a cross in a “sijuare, ’’ in itself is perfectly plain, and 
uuist, when interpreted without reference to extrinsic circum- 
staiun^s, have only oru* meaning, namely, a four-sided etpiilateral 
figure with right angles; yet wdieii “sijuare” is found in an 
electoral law% it is <juite cl<*ar the elector is not to be disfranchised 
b(‘eause the printer of the ballot paper has failed to print a 
geometrically accurate square. (U^hffnter v. Blach wood. 1 (Mj.TL, 
39.) 

96. Judicial iiiterjiretation iinpli4^s the asc<‘rtainin(‘nt by the 
C^ourt, not only of the lueauiiig of the statutory provision, but also 
of tlie legal effect of that iiu^aiiing. “It is wdl at ibe outset to 
“guard against 4‘Oiifu.sion between tin* mvaniny and the leyal effect 
“of exprt'ssioiis useil in a statute. The e.xpression ‘construction’ 
“as applied to a document, at all events as usihI by English 
“lawryers, includes tw-o things: first, the meaning of the words, 
“and, secondly, the etfect wdiiirh is to be given to them. The 
“meaning of w^ords I take to be a question of faet^ in all cases, 
“wdiether \\r are dealing with a j)oem or a legal doeumeiit. The 
“elFeet of the words is a question of law. “ (Per Lindley L.J. 
in Chatenay v. Brazilian Sahtnarine f’o. 1891, 1 (J.B. 79, at 85, 
eited Craii^s, Statute Lau\ p. 72.) 

97. The party w'ho pleads a statute in aid of his suit, or by 
way of defeiH'e, must show^ he comes within its terms, within the 
intention, as apparent from the language usckI. (Of. Bradlaugh 
v. Clarke, 8 App. Cas., 384.) It is submitteti that the rule is 
the same, technieal in’oeedurai rules as to onus apart, whether it 
be the ('^ommoiiw<‘alth Legislature claiming a grant of pow’er, the 

Cf . Story, op, tHt, par. 430 ; Cooley, op, ait, p. 98; United Staten v. 
Finher, 2 Craneh., 358; McCulloch r, Maryland, 4 Wh., 316. 

•* Cf. Salmond, Jiirisprudeiice, p. 374, 
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tax-gatiberer a tax, the (’rown a eonvietion, a nninieipality the 
right to make a given by-law, or a servant of a statutory 
authority justifieation for an act or omission by reference to the 
statute, 

98. A first principle of interpretation, then, is that the language 

of the particular provision of the Constitution under considera- 
tion must be looked to, and if that language is elear and uiiHinbigu- 
ous, the Court will give effect thereto. “The first stej) taken 
“should be to interpret the language of the statute, and an iip)>eul 
“to earlier decisions can only be justificsl on some speeial 
“ground.” {Bunk of Etujlnnd w Vaf/liuno Bros. (1891) A.(\ 
107, at p. 14il.) This language has “ecpial application to the 
“Code of Lower Canada. Their Lordshi]>s do not di)ubt tliat 
“resort must be had to the pre-existing law in all instanees 
“where the Code contains ])rovisions of doubtful import, or uses 
“language whieli had previously actpiircd a technical meaning. 
“But an aj^peal to earlier law and deeisioiis for the purpose of 
“interpreting a statutory (*ode ean only be justified upon some 
“such special ground.'' [ Itobinson v. Canadiun Huihvuy 

(1892) AX\ 481. 

99, In the recent case of Ansfrulasian Tempvrancr (Hentral 
Mutual Life As.^ur(nH'e Soriety. Uil. v. Howe (1922) 31 C.Mj.H., 
p. 290, there was a dilf(‘ren<'e of opinion among the High Court as 
to the constructional guide to the proper interpretation of 
statutes. 

Knox C.J. and (la van Huffy J. (at p. 294) state: “Tin* rule is 
“that words used by the Legislature should be given their plain 
“and natural nn*aniiig unless if is manifest from the general 
“seope and intention the statute that iiijustiec and absurdity 
“would result from so eonstrning Ihem.” (Per Jervis C.J. in 
Muttison V. Hurt (18o4), 14 (ML, 357, at j». 385.) “By plain 
“and natural meaning is meant the literal and popular, as 
“opposed to a figurative or teehnical, meaning.'* And again (at 
p. 296): “This | conn.ser.s argument ] is no more than to say 
“that we should first attribute an intention to Parliament, and 
“then construe its language S4) as to carry out that intention. 
“But we must gather the intention of Parliament from the wonls 
“of its enactment.” 

As to the latter proposition there was no disagreement, but as 
to the former, Isaacs J. said: “1 entirely aecept the rule stated 
“ ... that the words of the Legislature are prima facie 

*'to be given ‘their plain and natural meaning.* . . . Hut T 

*^am unable to agree in thinking that by plain and natural ine^in- 
"‘ing is meant the literal ami popular, as oppos(*d to the figurative 
**or technical meaning. 1 quite agree that statutes should, primd 
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*^f(uue, l>f const mod ‘literally’. But that only means, as I 
“ iiiiderstaud it, that the document is to be construed according 
“to the grammatical ami ordinary sense of the actual words 
“employed in the A<?t itself. But 1 know of no authority which 
“makes the word ‘popular’ equivalent to ‘plain and ordinary’ 
“ ... the ‘natiirar sense of any word must depend on the 

“subject-matter in eonnectioii with which it is used and on its 
“collocation. It is not necessarily the same as the ‘popular’ 
“sens(% it cannot even be said to be primarily the same. The 
“natural sense* of an (expression may be its ‘legal’ or technical 
“sense . .1 am eonsecpiently constrained to hold that 

“ ‘literal’ and ‘popular’ are not intercrhangeable with ‘plain’ and 
“ ‘natural’ and to rely on the ‘subjend or occasion’ of the use of 
“the word ... in order to ascrertain its ‘natural’ meaning for 
‘ ‘ j)res<‘nt purposes. ’ ’ 

100. The (Constitution, as part of an Imperial Act of Parlia- 
m(‘nt, is interpret(‘d as an Act of Parliament ordinarily is, and in 
{ic(*ordajice with such of the W'cll-setth^d •’'* canons of construction 
as ar(‘ appli<-able to its interpretation {Amalgamated Society of 
Engineers v. Adelaide Steamship Co.^ 28 O.L.K., 129; Merchant 
Service (hdkl v. (^ommomveaUh S.S. Owners, 28 O.L.K., at p. 
502; State of Tasmania v. (U^mmonwealth , 1 C.L.R., 329, at pp. 
338, 358; The Commonwealth v. N,S.W. (1923) 32 C.L.R., at 
p. 210; Federated Sairmill, etc,. Employees^ Associai io7i v. James 
Moore, 8 (Mj.R., 4(55, at p. 48(5), and is not subject to any higher 
m(»thod of interpretation than an ordinary statute.*' 

“Somt* passag(^s were cited . . . which seem to imply that 

“thc‘rc‘ might be a difference in the rules of intev])relation to be 
“applied to tin* (Constitution and those to be appli(*d to any 
“other Act of Parliament, but there is no foundation for any 
“such distinction.’’ {Tasmania v. (Commonwealth, supra). 

“The one clear line of judicial inquiry as to the im^aning of 
“the Constitution must be* to read it naturally in the light of the 
“circumstaiK^es in which it was mad(‘, with knowledge of the 
‘‘('ombined fabric of the common law, and the statute law which 
“preceded it, and then hicet ipsa per ,s'c.” (Amalgamated 
Society of Engineers v. Adelaide Steamship Co, (supra). 

101. The Courts consider each ease which arises without enter- 
ing more largely upon the interpretation of the Constitution than 
is necessary for the decision of the particular case (cf. Citizens* 
Insuramw Co, of Canada v. Parsons, L.R. 7, App. Qas. 112. See 
also in U.S.A., State v. Conlon, 48 Am. St. Rep. 227, at p. 229), 

O.p. ira/toH (1881) 17 Ch. D., 746, at p. 750. 

« 8ee for what appears to be a contrary view, Quick and Garran, op, cit, 
pp. 792-6. 
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and wlft not ^ve dei*laratory judgments hs to the construction of 
the CS^rtitiition, unless such declaration be necessitated by the 
qiiesti^s in dispute, in the ordinary course of litigation. 

FuCflier, the Court will confine decisions to concrete questions^ 
and avoid general definitions of expressions occurring in the 
Constitution. (Cf. Johtt Dcrre Plow Cmupmiy^ Ltd. v. Whar- 
ton (1015) A.C. 330, at p. 338, per Haldane L.C.) 

102. No (exception or addition can be read into the Constitution 
on grounds of policy (see per Isaacs J. in R. v. Snow^ 20 C.L.R., 
315; A.’O, for N.S,W. v. Brewery Employees^ Vnion of N.S.W., 

6 C.L.R., 469, at p. 500), but effect must be given to every clause 
in the Constitution. (Ibid, cf. Marhury v. Madison, 1 Crunch, 
137, at p. 174: in re Ayers^ 123 TT.S., 443, at p. 505.) 

The exception of any particular case, being specified in the 
C-onstitution, presupposes that those cases, which are not 
excepted, are embraced within the grant or prohibition, e.g., S. 51 
(xiii), “Banking other than State banking.’’ Where no excep- 
tion is made in terms, none will be made by mere implication. 
(Cf. i^outh Australia v. Victoria, 12 C.L.R., 667; Rhode Island. 

V. MassachuscAfs, 12 P<'t., 637, at p. 722.) 

103. Inasmuch as the residuum of governmental powers 
remains Avith the States, the onus lies on the Commonwealth to 
show that aiiA' given subject-matter, on which it purports to 
legislate, is Avithin its competence, this being merely in accord- 
ance with the ruh*, which casts upon the claimant of the grant 
of any power under any statute th<* onus of establishing that the 
statute confers the poAver claimed. (A.-H. for the (Ajmrnonwealth 
V. Polonial Sugar Refining Co. (1914) A.C’. 237 ; R. v. Atkinson, 

3 632, at p. 639; Amalgamated Society of Engineers v. 

Adelaide Steamship Co., 28 C.L.R., 129; <*f. in TLS.A,, (balder v. 
BuU, 3 Dali., 386.) 

104. Where, through the imperfections of human language, 
there are any doubts respecting the extent and scope of any 
power conferred by the Constitution, the objects for which such 
poAA^er was bestowed are to be considered in the interpretation of 
the Constitution. (Cf. Wandsworth L.B. v. United Telephone 
Co., 13 Q.B.D., 904; Craies, p. 167 ; Oibbons v. Ogden, per Mar- 
shall C.J., 9 Wb^at., at p. 168; cf. also Heydon*s Case, 3 Rep., 
7a at 7b, cited in Baxter v. Commissioners of Taxatiofi, 4 C.L.B., 
1087; Curley v. Commonwealth, 8 C.L.R., 178, at p. 182; 
Federated, etc., Employees v., James Moore, 8 C.L.R., 465; 
Builders* Labourers* Case, 18 C.L.R., 224; Clarice v. Union 
Steamship Co. of N.Z., 18 C.L.R., 143, at p. 144 ; B. v. MacFarlane 
(1923) 32 C.L.R., 518; see also Eastman Photographic Materials 
Co. V. ComntroUer-General f 18981 A.C. 571. at d. 573: Badische 



50 


The Law of the Australian Constitution 


Anil in, etc. v. Hickson (1906) A.C. 419, at p. 426; Huddart Par- 
her iSh Co. Pty., JAd. v. Moorchead, 8 C.L.Il., 330, at p, 407 ; Rhode 
Island V. Mass^ 12 Pot., 657; seo also 1, Blaekstone, 87; 5 
Com. Dig., 257-8.) 

105. In craso of ambiguity a construction will be adopted which 
is in harmony with the general scheme* of the Constitution.'^ 
(Murray v. Collector, 1 C.L.R., 32; Union Label Case, 6 C.L.B., 
469, at p. 502; A.-G. for Commonwealth v. Colonial Sugar 
Refining Co., 17 C.L.K., at p. 651.) In a case of ambiguity, “The 
“first consideration ... is the general frame of the Consti- 
“tutioii” (per Isaacs J., in State of N.S.W. v. Commonwealth, 
20 (Mj.K., 54, at p. 88). The Court will take notice of the well- 
known facts on which the scheme was l)ased (MurrfQj v. Collector, 
supra), and matlers which were “common knowledge’’ in eoii- 
tiection with the inauguration of Federation [Parkin v. James 
(1905) 2 CMj.K., at p. 330). Recourse may b(» had to the history^ 
of the Constitution and conteniiH>ran(*oiis (*ircuuistauct‘s (Stale 
of Tasmania v. The Commonwealth, 1 C.Tj.R., 329). 

As a matter of history of the I(‘gislation, tlie draft bills of 1891, 
1897, and 181)8, which were prepared under the authority of 
the Parliaments of the several States, may be looked to (ibid), but 
the High Court early refused to permit citation of the Conven- 
tion Debates (Municipal Council of Sydney v. The Common- 
wealth, 1 C.L.R., at p. 213; ef. (h)oley, op. eit., p. 101, ns to little 
valiu* of (Convention Debates as guides to thi* intention), but in 
view of the citation” of Lord Haldane’s speech in the House of 
Commons (on the introduction of the Common weallh of Australia 
(U)nst itution Act into that House) in Amalgamated Society of 
Engineers v. Adelmde Steamship Co., Ltd., 28 (Mj.R., 129, at 
1>. 147, this c-anuot now bo regarded as an infiexibli* rub*. 

T Cf. Aiiicrirnii (Hbhotts v. (fgiirn. !) Whont.. 168; Oaiiiuln, .i.-G. for 

Ontario v. A.-O. for Canada, 1912 A.C., .171, nt p. oS.’t. See Stawrlf v. Zouch, 
n Mod., 161; Bacon, Vol. VI, p. a8(); V. v. Bcrchrtt, 1 Stow, 108; War- 
burton v. Lovfland, 1 U. & B., 648; Caledonian Jiy. Co. v. North British 
Bail Co., 1881, 6 App. C^as., 122; Stts.srx Vvvragc Case, 1844, 11 Cl. & F., 143, 
•‘it has always been licld a safe means of collecting tlie intention to call 
^ ‘ in aid the ground and cause of iiinkiiig the statute * ’ : ef . as to deeds, 
North-Eastern Eailway v. Hastings, 1900 A.C?., 267; North v. Tantplin, 8 
Q.B.D., 2;')3; Bentley v. llotherham, etc., J.ocal Board, 4 Ch. D., 388; Palmer's 
Case, 1 Leacli Cro. Cas., 532, Maxwell Statutes, 3th Kd., j). 41. 

« As to consideration of the history of legislation see Wau$jh v. Middleton, 
8 Kx. Ri*p., 358; Chanter v. Blackwood, 1 C.L.K., at p. 37. Nolan v. Clifford, 
1 (?.L.R., 429; Cowan # Sons v. Lockyer, 1 C.B.R., 460; Enever v. It., 3 
O.L.B., 969. 

^ Cf. Queen v. Bishop of Oxford, 4 Q.B.D., 525 at p. 534 ; alao McCulloch 
V Maryland, 4 Wh.. 316. at D. 370. where, the Federalist and Oouventiou 
debates were cited. 
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106 . The words in which the Con.stitution is couched are con* 
strued in their natural and ordinary sense,'*' force beiiip: given to 
every word, and none rejected as surplusage^' But the Con- 
stitntibn is not a code going into minute details. It is one of 
enumeration, not of cleiiiiition. Many powers are conferrtHi by 
necessary implication rather than express Avords.'- In the absence 
i>f express provision, it becomes a cpiestion of eonstruetion whether 
the particular act or set of circumstantH^s can reasonably'^ be 
<leemed to fall within the int<*ntion of the framers of the Con- 
stitution, as expressetl in that dcuMiinent itself, whieh doeunient, 
iilone, ean be look<‘d to in order to aseertaiu the intention of its 
authors'^ (but tliis does not exclude eonsideration of provisions 
in pari materia- and the history of the legislation in a proper 
case). To arriv'c at a proper appreeiation of siieh intention is 
the first duty of the judieial interprett?r.'"* 

Moreover, although words an* taken in their (»rdiiiary and 
common or pojnilar ac<*eptaiicr, yet the ordinary sense* of tech- 
nical words may lu* a tce*lniical oiu*.'*^ Xt*vcrthcless, a word of 


ifi S(M* Bacon, A)>r. Vol. VJ, p. :W0; 1 HJnckstonr, also Hultotv v. 

SHftnti, i*C <'h. 1)., .“11 at p. r>|S; v. <'orfH*rtttion nf OUlhant^ 4 (Hi, B,, 

40rj. 

(’f. V. Mnshrr, 7a Ain. 8t. Ki*p,, difforoiieo of phraseology 

ill n I'Jaiiso in a statute is not to be pn*siirne<i to liave been accidental, Martin 
V. Hunirv's 1 Wh., I*.04. 

1- See lihiuh Ishtmi yfiiMsarhustits, lli Pi teis, at p. 72l! ; 1 liluck- 

st^nie 2.*»0 v* ‘evident ron-^eimetUM'^ * ’ i , Pishttp nf SntJnr anti Man v. Koi't o/ 
/h rhi/, 2 \*es. Sen., 

I'i Tlie more reasonabJe of t\v4» roust ruetioiis ol* a statute may be adopted, 
CnuufcMtt nf PntiKs V. /xhuuifflif It' ft t rnrorl.x ('nmmissinnrnt, 7 Ap|). (JnM., (lat, 
at p. 702; /»*, v. Smithrrs, Hi 01*, at p. 116. The test of coiiMt iineiices 

is a proper one, see 77ic Tramu'aifs ('aar \n. /, 18 CM^.R., 64, at p. 81, per 
Isaacs •) ; Murray if- Co, v, ('nlft rhn\ 1 .*52, at p. .‘57; Suttrtn v, Sufton, 

22 (Hi. 1).. oil, at p. .'ilS; < ./i. It'aftfui, 17 (’h. T)., 746, at j». 7.H.*i. As to the* 
211 ’giiineiit ah iiicttn vtmit nti see (‘rail’s, p. S>7 ; linirtrll r. Ooldtthorauffh Mart 
4ttitl Co. Ltd., .S (’.B.K., 4."».“ ; Ptnmstt ad Jittard of H'ttrk'H v. SpfirfruiaUf 1,*5 
C^.B.Ib, 87H, at 887. 

n C‘f. ICrar Jtiver ('omuiissitntt rs v. .rltlanattm, 2 Ajip. (*as., 746, at p. 676; 
M unicipat Counril of Sydney v. Ctnu uonttrfalt 1 (M^.It., 2.''57, at p. 269. 

t“*See Brid v. ]{tid, 61 (’h. !>., 402; CihbnuH v. (hlyrn, 9 WHieat., at |>. 
189; Chisholm v. {icoryUt, 2 Balias, 419, at ji. 4.10; (Vaies, op. rit., p. 72, 
i-iting Tasmania v. ('ommnnu'ealth, 1 C.L.K., 62St, per (rriflith (^J.; cf. tVil- 
kinsou v, Iceland, 2 Peters, r»27. (*f, Jiorouyh of Glebe v. Lukey, I ('.B.H., at 

p. 17.1. Rei* also Salomon v, Salomon (1897), A.C*. 22, at p. 68; Trolley^ / /e. 
I’nion V. Master ('arriers* /issoriation, 2 (‘.L.K., 609, at pj». .121-2. 

Miller v. Dunn, 1 Am. St. Hep.. 67; State v. Sutton, .16 Am. Ht, Hep., 
459; liishop State, 66 Am. St. Kej>., 279. Cf. also Mnrkelt v. Wollamian, 
4 C.L.R., 141, as to tariff. 

17 Cf. as to wills in re Cluilmers (1896,», 1 Ch., 214, in re Pyle <1895), I 
Oh., 724. See Australasian Tcnipcranee and General Mutual Life Assurance 
Society, Lid, v. Hou:c, 61 C.L.B., 290. 
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general current use in everyday life will not be read in a forced 
sense, based on etymological or other considerations, or be clothed 
with an artificial meaning.^® The context,^® or subject-matter, 
however, may clearlj^^ indicate that the Legislature has used a 
word in a limited, as opposed to the popular, sense.^ 

The legal effect of similar language occurring in an English 
and a Colonial Act is not always the same (Western Counties 
Rail Co. V. Anderson, 8 T.L.R., 595). Thus certain terms are 
used in the Constitution in an Australian and not an English 
sense.-^ (The intport of the language of the Constitution has to 
be interpreted with reference to the accepted meaning, in 1900, 
of the words and phrases therein. See post par. 110, “Progres- 
‘ ‘ si ve Interpretation. ’ ’ ) 

Again, wh(;re the Constitution makes use of a word, the mean- 
ing of which is well known at Common Law, the word when 
found in the Constitution is to be understood in the same sense as 
it was understood at Common Law. Thus “trial by jur>%” in 
S. 80, means the institution of trial by jury known to English 
law, with all its incidents (R. v. Snow^ 20 C.L.R., 315). The 
mb' is, however, only of application 'when the meaning acquired 

Taiffor V. Corporalion of Oldham^ 4 C!i. T>., 405, at j). 406, per .losscl 
M.R. Frdf rated, etc. Fniployccft v. James Moore, etc, hid.. 8 O.Tj.K., 465, at 
I». 514, per Tsaacs J. 

Hoe IVarhurfon v. Loveland. 1 If. & If., 648, at p. 500, “No rule of con-^ 

' 'Btructioii can require that wlieii the ivordH of a Statute carry a clear 
“uieaiving it shall be necessary to introrUice another part of the statute 
‘ * wliich speaks with less perspicuity aii<l of wliich the words may be capable 
* * of sucli construction as by possibility to climluish the efficacy of the pro- 
“ visions of the Act.^' Of. Wiseman v. Cotton ^ 1 Ijcv., 79. 

Davies and Jones v, Wi'siern Australia^ 2 C.L.R., 29, at p. 43, per 
Griffith C.J. e^f. 1, Bl., 60, instancing provisions as to nominations to 
iK'Jiefices, also “drew blood in the streets” not extending to surgeons. 
See also Stradlinfj v. Maryan. 1560 Plowd., 204; Cox v. Hal'cs^ 35 App. 
Oas., 506, at i»p. 516, 527; Great Western Sail v. Swindon etc. Sail Co., 

9 Aj)p. Cas., 808; S. v. Edmundson. 28 Li.J.M.C., 213, at p. 215; Blaclcwood 
V. S., 8 App. Cas. 82, at p. 94 ; Common wimlth v. Progress, etc. Ltd.. 10 
C.L.R., at p. 465; re Standard Manufacturing Co. (1891) 1 Ch., 627. 

-1 Union Label Case, 6 C.L.Ih, 469, at p. 535; e.g., “ Excise “ in S. 55 of 
Constitution, Peterswald v. Bartley. 1 C.h.R., 497, S. v. Barger, 6 C.L.R., 38. 
Such terms must be construed with reference to the sense in which used in 
1900, when the Constitution was passed. Union Label Case, 6 C.Li.B., 469. 
References may be made to treatises, e.g., in re Castioni (1891), 1 Q.B., 149, 
when Mills' and Stephens’ works consulted as to “political crime.” Sec 
Craies. p. 100. In Bank of Toronto v. Lambe, 12 App. Cas., 575; Brewers, 
etc.. Association of Ontario \. A.-G. for Ontario (1897), A.C., 231, the term 
“direct taxation” in British North America Act was construed by refer- 
ence to works on political economy. For meaning of “spirits” in English 
Excise A^ts, see A.-G. y. Bailey, 1 Ex., 281; cf. Two hundred chests of tea, 

9 Wheat., 435; Elliott v. Sartout, 10 Peters, 151; U.8. v. Bread, I Sum., 159. " 
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by a word is tho result of considered decisions, and not of mere 
expressions of judicial opinion. (Cf. JUacKuy v, Davies^ I 
491; Williams v. I)tinpi\s Asaiguee, 6 C.L.R., 420.) 

107. The continuous practice of the Commoinvealth liCgisli- 

ture, assuming to act uiuler the C’onslitiition, will not be lightly 
disregarded, but, where there is no ainbiguily, the practice of any 
organ of tlie t Commonwealth (loveriimcnl cannot control the 
construction of th(‘ CConstitution of X.S.W. v. Th^ 

monwtalthn 7 (\L.K-, 179, at p. 190).®- 

108. When the validity of a (Commonwealth statute is in issue, 

regard is had to the substame of the statute, rather than the form 
in which the eiiaclment is expresstsl, so that, if a statute in 
substam'c is not intui rtns of the IConiinonwt^alth. it cannot he 
tirought within (Commonwealth powers by disguising it in such a 
manner that its form appears to be within the legislative com- 
petence. \ D'EmtU a v. 1 (c.h.H., 91, at p. 108; J)tahiH 

V. Wfhh^ 1 (c.L.H., 080 , at p. bll ; II v. Ilargn\ (> (Mj.K., 38; 
Uolmfs V. Angwtu. 4 (*.L.U.. 297, at p. 304; Pt It rsivahl v. Pari- 
hi/^ 1 (Mj.K., 497, at p. oil ; cf. Pussfll v. 77i< 7 App. 

(Cas., 829, at pj). 839-840, MvKdrtt/ \ Mnightr, 4 Ce.r^.R., 2Gr), at 
p. 281: see as to the jirinciple in Stair v. Portion^ 48 

Am. St. Keii , 227, at j). 229. i Rut the (Court will not lightly 
declare that th(‘ form is but a disguise for an attempted exercise 
of jmw’er by the (Commonwealth Ijcgislature over a suliject-matter 
not given to the Comiimiiwealth by the (Constitution. 

109. In considering whether an> given Federal or State A«*t 

conflicts with the Fe<leral (Constitution, such an int<*rpretHt ion 
will, it possibh*. be plu<'ed on such Fe<leral cn* Stat<* A<*f as w'ill 
render it tntnf rirr^ of the* (Coniinoinveahh or State, as the case 
may \h\ this being but an aiiplication of the maxim, at ns magis 
mhat quam ptnat. and analagous to the ]>riiieiph‘ that, wdiere 
possible, a statute of a Colonial Legislature wull be construed as 
intended to It'gislate for the Colony only, and not to contravene 
the rule against extra-territoriality. {McLrod v A. -(I. for New 
South Wahs \ 1891 ) A.(c., 405; Hughes v. Munro, 9 C.L.R., 289, 
at p. 294; (hrmrs of s,s, Kahhui Casr^ 11 (3.L.R., 689; Davies 
ind Joufs V W.A . 2 ( .L.K.. at p. 43; D^Kmdru v. Prddfr, 1 
CMj.R., 105, at p. 120; Municipal Council of Sydney v. Common- 
wealth, 1 (C.L.R., 237; (Craies, p. 78. Conmiissioner of 

Stamps V. Wifnholt, 20 (c.L.R., 541 ; Curtis v. Siovin^ 22 Q.B.D., 

--As to tumtimpoiaHcn cjrpojnito min* TruntecM of Clytlr Naviyaiion v. 
Latrd, n.R., iJ App. tit p. 873; ('raics, i>. 92; cf. in r.H.A., 

McCyUovh V. Maryiauclf 4 Wheat., 316, at fi, 400; Siuart v. Laird, I rraiicii, 
309; Marifrt \, HaiiO/'* Ltssft, 1 Wli., 304, at p. 332; MrKrrtt v, Dtfanry, 
3 Craticii, 22. 
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513, at p. 517; Whitrl/fj v. Chappell, 4 Q.B.D., 149; 8cott v. 

10 Q.B.Jl., 230; 5 Com. J>ig., 262; ef. People v. Mosher^ 
79 Am. Ht. Kep., 552.) If it is possible to do so, the Courts will 
in the ease of a Federal or State statute restrict the prima facie 
irieaning, where it would result from the unrestrained eonstrue- 
tion that the statute was ultra vires. Extra territorrum jus 
dicenti iutpune 7wn pareiur (per Barton J. in Owners of s.s. 
Kalihia v. Wilson„ 11 C.L.Ii., 689; Merchant i^rrvice Gioild v. 
('OmmonweaUh Steamship Owners^ Association^ 16 CMj.1I., 664). 

Referring to the y>rovision, contained in S. 55, that laws impos- 
ing taxation shall deal with one subject of taxation only, the 
Iligli C^nirt has said: “Coui’ts of law would Jean rather to 
“support than to deny the validity of an A<'l in ('ase of a mere 
“trivial or imudental transgression of the injunction not affecting 
“the substance of the legislation, and if the provision objected to 
“were capabh' of two constructions, would, if possible, adopt that 
“which would validat(? the law"’ (Oshorne v. Commonwealth^ 
12 321, at p. 335; cf. (Owners of s.s. Kalihia v. Wilson, 

11 (Mj.R., at p. 707). 

As CJooley has pointed out, “this is only saying, in another 
“form of words, that the (!ourt must coustrut^ tin* statute in 
“accordance with the legislative intent; sinci* it is alway.s 1o be 
“presumed the legislature designed the statute to take* i*ffeet and 
“not to be % nullity” (Cooley, op. eii., p. 217). 

Till'] Doctkinp: of Progrkssivk Intfkprktatiox. 

110. A rule governing the construction of stalulivs is that terms 
therenn must be construed in the light of the meaning which they 
bore at the date of the passage of tlie statute.-** 

The application of the rule to the American Federal and State 
Constitutions has been thtis expressed; “The meaning of the 
“Constitution is fixed when it is adopted, and it is not different 
“at any sub.se(|uent time when a Court has o<*casion to i>ass 
“upon it”.--* 

111. The High Court has held, in conformity with the above 
canon of construction, that the import of the language of the 
Australian Constitution has to be ascertained by reference to its 
accepted meaning in 1900. Thus “Trade Mark,” in S. 51 

:i«Sec Coke 2 Inst., p. 2, V. I; Bacon, Ah. Vol. VI; Sharpt v. IValefielA 
(1888) 22 Q.B.IX, 241; A.-G. v. Holland, li> C.Ij.R., at p. 49; Trusices of 
Clyde Namgafion v. Laird, Tj.R., 8 App. Cas., at \k 673. In P. v. Hardy, 
6 T.R., 286, “tuinbling’^ was hehl not to be an entortniiimcnt of the stage 
within 10 Goo. 2 C. 28, boeauso iion-existciit at date of statute. 

24 Cooley, op, cit. p. 89; South Carolina v. United States, 199 IT.S., 437; 
Dred Scott v. Sandford, 19 How., 393. 
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(xviii)^ did not imdnde a workers" ‘‘Union I^beU'; although 
the Union Label may have, sinee 1900, aequircn;! the title of 
‘"Trade Mark,’* yet it was not a “trade mark'* in 1900 (Attornrij- 
Ocncral for New South Wales v. Brewer ij Emploi/ees* Union^ (> 
C.L.R., 4H9). The ratio decide mli of the deeisioii is that, neee]>t- 
iiig the ]>rejniss that the ineaniiig of terms used in the ('Onati- 
tution must be aset*rtained by their signifieanee in 1900, the 
Uoimnonwealth Legislature cannot enlarge its powers by calling 
a matter, with whieli it is not eompetent to deal, by the name of 
sometliing else within its eompetenee.^*^' 

“Supreiiu* (’ourt of any State,*’ in S. 73, designates that Uourl 
in any particular Stale which in 1900 was known as “the 
“Supreme IVuirt" (Parkin v. Jamts^ 2 C.L.K., 330). 

“Imlustrial dis]>ntes," in S. r>l (xxxv)* means what the term 
conveycil in 1900 (Federated Saw MiU^ etc., Employees v. James 
Moore. 8 U.L.K., aJihough th<» words might have since been 

used in a larger seiist*, or an artificial meaning may have been 
attributed t<» th<*m by statute (e.g., an English Act of 1906). 

112. As applitnl to tiu* ccin.sl ruction of tin* ( ’oust it ut ion, the 
rule is attended with four difficulties: 

(a) that of projecting oneself mentally backward through 
a period of transition ; 

(h) the changes in the nieaniiig of the English language 
itself in the course of time; 

frj too rigid adherence to tin? rule woiihl (to borrow the 
yihraseology of an American case),"^ lend to the inter- 
pretation of the Constitution “by an eighteenth century 
“mind in the light of eighteenth century conditions and 
“ideals," and this “w4're to command the race to halt 
“ill its progress’*; 

(d ) the difficulty of application. 

In the CirKUi Label Cast* th(*re sceriis fit is .suhmitt<*d ) little 
difft*rcn<*c between the abovt' statiul ratio decide nd t t»f that ease 
and th<‘ dietum of Higgins (who di.sserited and held that the 
Union Label was a “trade mark") that the function of the Court 
WHS to find the meaning of the power to make laws with respeet 
to “tratle marks"; and, consecpieiitly, it would appear that, 
ajiplying the principle eniiiieiated by Griffith C.J. himself, the 
workers' Union Label eoneeriUHl might fairly have been held to 
fall within the term “trade marks”. 

See ]»er tiriffith (f.J., «t ji. 501. 

Cf . per Orlflith C.J., in Atiornfry ereneraf v. HoUattd, 15 <\L.K., nt p. 
49, with reference to Qiioenslaiel Matrimonial t/auaes .riiriaaictifm A«’t 1864. 

5i7 Borffitof v, Falk To.. 147 Wi»., 327. 

2»6 469, at p. 610. 
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113. The doctrine of progrcHsive interpretation may be stated 
to be the view that Constitutions, beiiig essentially designed to 
serve a permanent, and not merely a temporary end, where there 
is no express eoinmaiid or prohibition, but only general language 
and a general policy to be drawn from the four corners of the 
instrument, the chief consideration in their construction should 
be present conditions, relations, and requirements, and that, when 
the language of the Constitution under consideration will bear 
it, these should determine the interpretation.^* 

114. In the case of the Oimmonwealth, admitting that the rule 
of construction is that the Commonwealth Legislature, when 
claiming legislative power over a given subject-matter, must 
show that the ])articular acts, objects, things, or set of circum- 
stances, that go to make up that sub j(‘ct -matter were such as are 
compristHl within the ambit of legislative power, construing that 
legislative power liy reference to the meaning that the verbiage 
w'h(‘rewith it is exjiressed had in 1900, yet “wntli advamdng 
^‘civilization new* developments, now unthought of, may arise 
“with respect to many subject-matters.^***^* 

The legislative power of the Commonwealth will extend to such 
new dcvcdojuneiits so long as they relate to the subject -matter of 
legislation granted b,\ the C*onstitution to the (*ommonw*ealth.'” 
Thus Griffith C.J. instanced the pow^u's as to “posts and tele- 
“graphs” as extending to wdreless telegraphy. One might add 
— to the aerial mail. On the other hand, “immigration” is 
static. As was stated, in the United States, wdiih* the legislative 
])Owers do not change, nevertheless “they ajiplv from generation 
“to generation to all things to wdiich they aic in their nature 
“applicable.”'** 

11.1. Although the particular act, or the particular set of 
circumstances, in respect of which the question is to be deter- 
mined, could not have been in the c'ontemplatioii of tlu* framers 
of the Constitution, when they used a given term therein, never- 
theless, if it can reasonably be held that the particular act, or set 
of <*ireumstanees in question, if it could have been foreseen bj” 
the framers of the Constitution, would have been de<'med by them 
to be carried by and embraced in the given term the framers 
used, then that particular act, or that particular set of circum- 
stances, is to be construed as falling within the given term of the 
Constitution. 

^ Bi^rgina v. Fulk (1911) 147 Wis., 327; Moore, op, cit., p. 372; Jiurgiss, 
Politieal Bi*icneo and Constitutional Law, Vol. 1, p. 1«12. 

,m Per (Griffith (\J., in VnioH Label Case, 6 C.L.H., 469, at i>. .">01. 

31 Ibid. 

32 South Caron MO v. Vuited States, 199 U.S., 437, at p. 448, per Brewer J. 
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Thepllst, sugi^^stod by Mr. Justice Clark, is : would the framers 
of the^^©onstitution have felt it necessary to vary the language 
used bJiTvthem in order to embrace the particular acts or circum- 
stance^ M question, if they had foreseen theni?^'* It has been 
observed with regard to ordinary English statutt'^ that the 
legislature is ‘‘always at hand to supxdy deficiencies or correct 
mistakes. ” So also, in the case of (‘oinmon wealth, an elec- 
torate, organized on a democratic basis, is always at hand. 

116. Portion of the* judgment of Isaacs J. in Ilardhig w 
Federal Commissioner of Tajration’'^^* suggests a distinetion 
between the deterniination of the objects falling within the terms 
of the grant of powers contained in the Constituticui, uiul the 
incidents of lhos<‘ objects. Thus the question was, whetlier the 
inclusion in the Federal Income Tiur Acl of a tax upon such 
beneficial use of laud for residence purposes as is t‘qual to the 
annual value of fire per centum on the capital value of the land 
invalidated the Act, as dealing Avith more than om* viubject of 
taxation contrary to S. 5.1 of the Constitution. Isaacs J. w'as 
of opinion that the material date for this purposi* was not the 
year 1000, W’hen the (Vmstitution was passed, but 1015, when the 
Income Tax Acl was enaet<*<l. "‘Th<» (Constitution/* Isaacs J. said, 
“is presumably to stand for all time; and what was a single 
“subject in 1000 may not he so a <‘entury hencM\ and vice versa, 
“At the time tin* Act avhs passe<l, did it deal with what could 
“then, in the cireunistanees of the ( •ominoinvealth, be fairly 
“regarded as a single subject?" If it could, at the time of 
passing tlie Aet, be fairly reganled as a unity, that is suffieieni;, 
for “any other method of considi'ration woidd rigidly stereotype 
“as at 1900 all the possible subjects of taN'ation in Australia.” 

117. Ill eoiiforiuity with the above-mentioned ride, terms in 
amendments of the Constitution will have to be interpreted in 
aeeordaiiee with tin* ineaiiiitg they bore at the date of tin* adop- 
tion by the people of the particular amcinlini»nt. 

118. In the ease of new* States, formed anti admitted into 
the Petieratioii (if in the future there he any sin*h), such States 
will not be able to avail themselves of any special construetioii 
of the Constitution resulting from their peculiar position. The 
respective powers of original and new States (if any) will be 
precisely the same, as if they all had been fornnsl at the same 
time.*® 

Clark, op. rit., ]>i>. 19-22. 

•‘MDwarris, p. 721. 

a-’* 23 at p. 133. 

anCf. McCuiUych v. Maryland, 4 316, ot p. 410, f»or Marshall C..I, 



CHAPTER VII 


EXTRATERRITORIALITY AH A (^ROl-ND OP" 
IXVALIDITY OF COMMONWEALTH 
LEGISLATION. 

Ilf). Th(‘ liow’fi* of the ('oininoiiwealtli is limited to 

the making of laws ‘ * f(»r the p(‘aee, order, and good government of 
“the Commonwealth.’' Jt is a reeognizt^d prineiple of interpre- 
tation that prhnd facie jurisdiction is territorial {Merchant 
Service Guild v. Commonwealih Steamship Owners^ Association 
(1920) 28 C.L.R., at ]). 002). Hence the C'ommon wealth Parlia- 
ment cannot give its laws extra-territorial operation, and an 
attemj)! to do so will he treated as invalid by the Commonwealth 
Jndicrature itself {Australian Steamships, l/nuiied v. Malcolm, 
19 C.L.R., 298). Thus, the rule against extra-territoriality is a 
rule in restraint of power, enforced by the CVinrts of the Com- 
monwealth itself, and not merely a matter of international law. 
Herein lies an irnpoi'tant <listinetion between th(‘ ))osition of 
legislation of a ( -olonial Ijegislature, such as the Commonwealth 
liogislature, and that of a completely sovereign Ijegislature, such 
as the Imperial Parliament. The latter is limited merely by 
capacity to enforce its de<'r<‘es.^ Isaacs J., speaking of an Aus- 
tralian State Legislatnn*, has said: “Rut the jurisdiction of the 
“Stale Parliament <loes not ext<‘nd to any person, whatever his 
“nationality, outside the State territory, though, of course, it 
“may affetd any pi*operty within it whenever tin* owner may be“ 
(Morpan v. Whiic^ 15 C.L.R., 1, at p. 13). 

120. Tlie boundaries of the “Commonwealth" as a juristic 
entity are not co-terininous with the geogi*aphieal limits of the 
island continent of Australia. “The ("ommonwealth, “ as estab- 
lished by the (Commonwealth of Ausiredia Constitution Act, has 
an artificial meaning. It includes territories, such as Papua, 
])laced under the authority of the Commonwealth by the British 
Crown (S. 122), and it also includes all British ships (other than 
British ships of war) whose first port of clearance and whose 

1 Soo DeUiiieif v. Great Western Milling Co. Lid, (1916) 22 C.L.K., 150, at 
I>. 365. Prof. Moore writes {op. cit., p. 259) : ''The territorial limitation on a 

* * Colonial Legislatiire .... is a rule in restrain of power saiictioneil not 
“ nuM*el y by the refusal of Courts beyond the Colony to recognize its 

* ‘ authority, but by the refusal of the Courts of the Colony itself to treat 
'*the cnaetinont as valid." See J?. v. Lander (3919) N.Z.L.R., 305; contrast 
Johnston v. Johnston (1923) Tas.Li.R., 20. 
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port of destination are in the i'ommonwealth (S. V, ‘‘eoverinj^ 
clauses’ 0- This provision as to Hritish ships does not apply to 
all ships of which an Australian port is the honn* port, in what- 
ever part of the world they may, for the time being, he trading 
(Clarke v. Vniou Sfeawshlp Co. of New ZeaJand, LtiL, 18 
143), hut (as has been liehl by the High <.'<uirt ) applies **only 
eases where the heginiiiug and the t‘nd of a voyage art* hollj 
“in the Commonwealth'’- (Merchant Serctcc (inlld of 
tralasia v. (*arrte \ 11)08) o C.Ij.U., 737. at p. 743) : and netM>nl- 
iiigly a lint* of ships regislert*<l in Melhourue, and engaged in 
ti-ad<* hetw(*t*n Australia, Calentta, and South Afriea it he oftie<*rs 
of wliich rt'sided in Australia, wer<‘ t*ngag(*d here, but siginnl 
ship's articles in Calcutta ), doing no iiiler-state trade, hut occa- 
sionally doing tri])s from Calcutta to other Indian ports, was not 
subject to Commonwealth legislation {ibid). WMth the ahtive 
Australian east* {Merchant Serrice (inUd of A ustrafasia v. (’' arrit ) 
may be compared the X<*w Zealand <'ase of in re Award of Wet- 
ilni/ton Cooks* and St( intrds* Ca/oa, -3 \.Z. L.It., 304, in which 
it was h<»l<l'^ that the owners of a sldji who are <*itiz(*ns of New 
Z<*aland, the slii]) having been registen*d in New Zi*aland, wonhl 
('oine un<ler the jnris<li(*t ion of the Xt*w Zealand Arbitration 
Ctnirt wln*rc‘V<*r that v(*ssel was, if sin* was tmgaged in trading to 
New Zealand."* 

In Merchant t<crrlc( Cnild v. Coininontcralth Stcanish ip 
(hem rs* Association, lb C.h.H., the High Court held that an 
iruinstrial dispntf* is not the less a dispute heeansi* soiin* of the 
o])eratioiis in respeet <»f which it exists are perfoniie<l extra- 
1<‘rrit<n-ially, and that the sliips eone4*rned fell within S. and 
lienei* tile ( ‘ommoiiwealth (*onrt of Coiieiliat ion and Arhitratifiii 
had jnrisdietioii. ( .Se<* post ]>ar. 37.7. ) Mnt if tlie ships do not 
fall witliiii S. V, then the prineiple aiiplii's that tin* (Vnnmon- 
wealtli |>ower over industrial disputes means dispntt*s as to the 
terms and c*oiKlitioMs of industrial operations in Australia <mly. 

- Th»' sliijj’s pHjUM's lire imt iMm<*Iiisive as tu'wlijit tin* vuviiue is, see 
^frrrhdut St^rvirr eiuiffJ v. ('omtnrntu’enff h SfttiniMhip Oirmrs* 

Hi r>i>4. 

Koitti, “ I levoriiiiieiit in tin* Dinniiiiniis, ' ’ p. 8r», <liKiigre<*59 

with this (lt*eisioii, aiiU fioiiits uiit. that wlieii |H»\ver is jiiveii to a colony to 
impose its whole* C*oele on ve'sscls ri'gisten**! tln*rein, then sii«*h a powrer i» 
))estoAV4‘<l in pre<*iso terms < e.g., S. V ttf ('omnioitwett^lh nf 
stiintum Art). 

The would not aj»i»Iy in Australia heeiiuse 8. \ of the ‘^eovering 

clauses’* i‘Xf»re»sly exteiids <%iin in on wealth anthorify to ships within 8. \, 
but no further, ft. V does not add to the subjeet matter upon wdiieli the 
Conniionwealth may Ic^gislate, but enlarges the area, 'Slcrrhart Srrvirr fiuitfl 
V. Commonwealth Sfeam/thip Chvnrrs, Id C.L.K.. dd-t. 
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{Merchant Service Guild v. Commonwealth SfeantHhip Oumers* 
Association (1920) 28 C.L.R., 495.) 

121. It 18 difficult to state, precisely, the limits of the rule that 
oxtra-territcu*ial operation to its Jaws cannot be given by a 
Colonial Legislature,® but the matter ,may he illustrated by the 
following propositions: 

(a) Such a law would only be invalid to the extent to w'hich 
its operation is attempted to be made extra-territorial. 

122. (6) A colonial statute will not be construed as designed 
to liavt? an (‘xtra-territorial operation if another con- 
striK'tioii is possible® {McLeod v. Attorney ‘General for 
New South Wales (1891) A.C., 455 ; fliighes v. Munro^ 
9 (Mj.H., 289 ; Morgan v. White, 15 C.Tj.R., 1 ; Merchant 
Service Guild v. Commotiwealth Steamship Owners* 
Association, IH C.L.R., at p. 702). 

1211. ( c) (\)lonial Legislatures cannot enact criminal statutes,^ 
making axds committed outside the Colony (which would 
be crimes if eoniniitted within the Colony) jnstieiable in 
its C^ourts as eriminal offenees in the same maimer as 
if they were offences coininitted within its territory. 
iMcI^od V. A.‘G. for N.s\v, (1891) A.C^, 455. Cf. 
li, w Lander, 1919, N.Z.L.U., 805.) This princii>le, 
iM'stiiig, as it does, on absence of legislative* power, is 
not limit<Hl 1o criminal liability, but would apply to all 
liability. ^‘Wliere the sole ground of responsibility of 
•‘the individual is the sovereign will of a territorially 
“limited legislature assuming to regulate the faet or 
. “event which takes place beyond the territory, then, 

“unless the ]M>wer asserted is, as in Attorney-General 
for Canada v. Cain, the comxilemeiit of an admitted 
• • i)ow<‘r, Mci.eod ^v Case applies ’ * ( per Isaaes J. in 
Delaney^s Case, 22 C.L.R., at p. 165). 

124 (f/) Colonial L<*gislatures may authorize the exclusion from 
the Colony of a i^ersoii <diarged with an offence in 
another colony, or tmaet that he be punished, unless he 
leaves the territory, or his detention (Ray v. McMakin, 

•-* 8tH» nn article by tJic Jnte Sir J. Saliiioud in Law Quarterly Review, 
Vol. ;*3, p. 117, (|tie8tioniiig the diK*triiie of extra -territoriality ; but Sir John 
SaliiioiuCH views were rejected in /f. v. Lander, 1919, N.Z.L.R., 305, a case 
which lie argued for the Crown. 

«Cf. Cooke V. Chartea A. Voffcler Co. (1901) A.C,, 102; e,p. Blain, 12 C^. 
Ti., 522*; r.p. CHs$dn, L.R., 8 Ch., 374; €,p. Pearson (1892) 2 Q.B., 263; 
Tomalin v. Pearson 4r Son, Ltd. (1909) 2 K.B., 61; Jefferya v. Boasey, 
4 H.L.C,, 815. 

T Contrast the sovereignty of the Imperial Parliament, Trial of Earl 
Eiisselt (1901) A.C., 446 
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1 V.L.R., 274) ; ami may prevent aliens from enterini? 
the Colony (Mus(frorr w Chun Tnong Tog (1891> A.C.^ 
272). 

12ri (e) A Colonial Lej^islatniv (subject to par. 126) eaunot 
authorize the seiuling of a perwm, charged with erime 
in another colony, in euslmly out of itn territory into 
another eoloiiy. t Rag v. McMakin. 1 V.L,K., 274. Cf. 
in re (ileich^ C. B. & F. (S.C.), (New Zealand) ). 

12t». if) Where a Colonial statute, assented to by the Oown, 
elothes the Colonial Coverniiient with tht‘ power the 
Cro>vn itself ])ossesst*s of expelling? an alien from the 
•Colony, and of deportiiijr him to the <*ountry whence he 
entered the (^olony, then the Tact that <‘Xtra-territorial 
constraint must necessarily be exercist»d in <‘ffectin>r thi‘ 
expulsion does not invalidate the warrant ilirectintir 
expulsion issued under the provisions of the (\tlonia1 
statute which autliorized the expulsion. (A.-tr. for 
Cana/Ia v. ('ai)i ami OHhula (19()()) A.C., .‘>42.') 

127. •.(/)A (N)loiiial statute may confer jurisdiction on the 
Colony's <\)urts over jmrties to contracts, nladt^ or to 
be jierfonned, in the (Vdony. althou(?h such parties be 
ncitlier r<*sident nor pre.sent in the (\>loiiy, and althoup:b 
th(‘ j\Hl^?meut in such a case would, or mi{;h1, not be 
recojrnizcd bf‘yond thc‘ CVdony. (Aahhurg v. EUh 
(iHfh*!) A.C., il2f): Renton v. Rendon. 25 C.L.ll., 2?M ; 
Defanrg v. Great Westfrn Milling Co.^ Llft,^ 22 C.L.K.. 
150, at p. 1G7. ) 

12H. (/nThe prcncral pou<»r cif taxation Vi^stitl in a ('olonial 
Icfrislature is limited to the Colony. Any extra-terri- 
torial taxation must depend upon some special authority 
from the Imperial Parliament, i i^ommereial (Uthle Co, 
V. A,-G, for Newfonndlanrl (1916) 2 A.(\, (510; Com- 
nii.s,sioners of Sfoinf/s {Queensland) v. Wienholt (1915) 
20 C.L.K., 541.) 

129. < /) Tailless by express woi*<ls, or necessary implication, 
Colonial taxing Acts purport to have an extra-terri- 
torial operation, they will be construed as limited in 
their operation to the (’olony. ( Coniniissioners of 
Stamps (Queensland ) v. Wienholt (supra). See also 
Jackson V. Federal Commissioner of Tojcation^ 27 
C.L.R., 503.) 

330. (J) Tt is competent for a Colonial legislature to make it an 
offence for a person to quit the Colony within four 
months before being adjudged insolvent, taking with 
him Tironertv of the value of more than twentv nounds. 
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which should have been divided amongst his creditors 
(McKelvrif v. Meagher^ 4 C.L.ll., 265, at p. 280). It 
was cfontended that a man c;anuot quit a colony while 
ho is within it, and, tlmrefore, that an Act creating such 
an* f»fFoii(*e is ultra vires. The High Court were of 
opinion that tin? act of c£uitting a place is done, partly 
inside, ainl partly outside, the place, and that, so far 
as the acts d(»ne within the territory are acts which* 
r«‘sult in the cjiiitting of the Colony, they constitute an 
off(‘nee, whieli it is (*oinpetent for tlie Colonial Legisla- 
ture to create.^ 

181. {k) In New Zealand, in Smrplc v. O^Donovan (1917) N.Z. 

Tj.JI., 278, it Avas held that the power conferred upon 
the New Zealand Legislature by S. 72 of the Constifu- 
firm Act of that c*(uintry, ‘‘to pass laws for the peace, 
“order, and good goveriiiiient of New Zealand/’ in- 
cludes the poAV(*r to provide for the defeinre of New 
Zc^aland, and is not confined to maintaining a D(*fence 
Por<'<‘ within the territorial limits of Now Zealand. 

Com MoNWKAi/ni Dfooisions. 

182. Under S. 127 of tin* i^mmion wealth (7uslouis Act 1901 a 
]H*nalty is incurred for using ship’s stori‘s, while the sliip is within 
Australian territorial waiters, unless the duty tlu^rcon has lM‘en 
paid. lTnd(‘r S. 192 a |>cMalty is incurred for tlic act of i)rcaking 
the seals, wlietlun* on lh<* high seas or eIseAv]i(*r<‘, wliich had been 
lawfully imposed on ship’s goods in lieu of t»-\acting ]>aynuMit of 
duties, and entering an Australian port Avith the s<*als broken. 
It Avas held by the Privy Council, in J\ cl* (). Stcifiu Navigation 

V. Kingston (1908) A.C., 471, that the section is not ultra 
vires the Commonwealth 1 -legislature in respect of the s(»als ladng 
broken outside its jiiri'^diction. The Hoard said that the objec- 
tion to the legislation was founded on a misapprelu^nsion of Avhat 
the section (‘iiacted. The imposition of the (histonis seals Avas 
incid(‘nt to the priAdlegt‘s, accorded to the shipoAvner, of an exem])- 
rion from duty, Avlneh might otherAvise liaA'e been imposed upon 
him. When the arrangement had been permitted to the ship- 
owner, for the purpose of (tempting him from paying duty, it 
Avas immaterial AA'here the act of breaking the seals takes j^lace. 
When he comes back into an Australian j>ort Avith the seals 
broken the offence is complete. As Avas pointed out in the Court 
below, the ship is, by arrangement, converted into a bond, so that 
the stores cannot be laAA'fully used until the final departure of 
the ship. 

« Cf . Johnston v. Johnston (1921) Ta8.Li.B., 20. 
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133; in Ex parte Oeaselntann (1302) 2 ^N.S.W.) S.R.. 438, u 
mail stumer arrived in Melbourne from (.ierinuny, anti, her stores 
having boon soaleil up, she eoiitiniKKl lier vuyage to Sydney. 
When more than three miles from shore the steals were broken. 
Jt was held that the master was properly eonvieted of the offenee, 
thereby eonsti tilted, against the Comtnoii wealth ("usfoms Act, and 
th(* principle was laid down that vessels frcnn ]»orts beyond tlie 
seas, both British and foreign, whilst within the jurisdiction, are 
subject to the laws of the Coiiinioii wealth. 

134. In Sickcrtlich' v. Ashton, lio oOtl, the Fedt*ral War 

Precautions Act and licffulations, dealing witli recruiting for 
military fori'cs to he sent outside the Commonwealth, were hehl 
to bo infra vires of the (^^uimon wealth (but tin* (piestioii of extra- 
territoriality did not really arise, as tlie act complained of, 
namely, the printing of a pam]>hlet prejmlicial to n'crniting, was 
done in Australia 

135. The eondition t>reeedent to enable persons to gain t^ntry 
into the Commonwealth prescribed by lbc‘ lest ctausr in tbe 
/ nnnifjration Resfriefton Act, 11)01, S. 3 (a), is intra vires of the 
('‘oinmonwealth iPhia- Oee v. Martin, 3 (Mj.li., 044'). Hut a 
person, w’hos<» ])ermanent home is in Australia, and who llu*refon» 
is a member of the Australian eomninnity, is not, on arriving in 
Australia from abroad, an immigrant in respc‘ct of whose <‘iitry 
the Parliament of th<» Commonweal tli can Icgislati* nndtn* the 
powers coiifi‘rr<Ml by S. 51 iXXVlT) of tin* Coiistil iition to make 
laws with respt‘<‘t t<» “immigration,” and tlnu’efore such a person 
is not an immigrant within tin* meaning of the Inimiijraiion 
Restriction Arts 11)01-5 { Potter v. Minahan, 7 (Mj.K., 1277 ). 

130, In Rohtehnes v. Brennan, 4 (Mj. 1I., 31)5, tbe validity was 
upheld of the Commonwealth Pacific Islands Lahonrer.s* Act 
11)01, S. 8, emjiowering deportation from the Commonwealth of 
Pacific Island labourers found in tbe C-oiiimoinveallb. ^’'lie ])Ower 
(»f exjndsion <»f aliens was held to have been eonfern^d on tbe 
Commonwealth by S. 51 (XIX), “Naturalisation and Aliens.” 

Tt was held that the right to expel involved the right to <lo all 
things iiece.s.stiry to mak(‘ the expulsion rtf endive, among whieh 
w^as necessarily included the act of deportation, to the extent of 
the complete extrusion of the alien from the territorial borders 
of the State; the <‘Xtra-tcrritorial constraint necessarily conse- 
quent upon the act of expidsion was immaterial to the validity of 
the right of deportation ; and that the right of expulsion was not 
limited to ordering the deportation of the alien to the place 
whence he came, but the right was general and unlimited, and 

^ This observation is not meant to reflect on the accuracy of the decision. 
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could be exercined by the deporting State in whatever manner 
and to whatever x)laee wan necessary for effective deportation. 
(Of. A.-O, for Canfiada v. Cain and Gnlhula (1906) A.C., 542; 
Vdaney v. Orvat Western MiUmy Co,, Ltd., 22 C.L.R., at p. 165.) 

The High (>ourt were of opinion that a foreigner who enters 
a sea-girt State, deportation from which must necessarily involve 
extra-territorial <*onstraint, may be assumed to consent to such 
cojistraint as a condition of his admission to the country in the 
event of his deportation becoming necessary. 

The case of Robieirnes v. Brennan, 4 (Mj.R., 395, seems to 
indicate that althongh a statute of the t'ommoiiwealth having 
extra-territorial o])eration would be ultra vire*i, yet a statute 
otherwise inira vires will not be deemed bad because in a given 
ease it may incidentally have an extra-territorial operation. (See 
Griffith l\J., p. 404.) 

137. In Merchant Service Guild of Australasia v. Common- 
wealth Steamship Owners^ Association, 36 C.L.R., 664, the High 
Court held that certain ships were ships within covering Cl. V, 
and that, notwithstanding some of the operations in connection 
with those ships, in respect of which operations an industrial 
dispute existed, were* ])erformed beyond the territorial limits of 
the Commonwealth, the (.\unmon wealth (^oiirt of Conciliation 
and Arbitration had power, by award, compulsorily to fix terms 
and conditions to be incorporated, or deemed to be incorporated, 
ill agreements of service made between the parties to the dispute. 

It wafi pointed out (per Gavan Duffy and Rich JJ., at pp. 
702-3) that, in English law, it is not a universally true proposi- 
tion that subordinate legislatures have no extra-territorial juris- 
diction, but that ‘^the true rule with respect to subordinate 
“legislatures is that they will not be held to possess any extra- 
-territorial jurisdiction unless it is conferred on them expressly 
“or by necessary implication.’’ 

In Clarke v. Vnion Steamship Company of New Zealand, Ltd,, 
18 C.L.R., 143, the plaintiff, a member of the crew of a ship 
registered outside the Commonwealth and engaged in regular 
trading between Sydney and San Francisco, Sydney being her 
“home port,” was injured after the ship had left San Francisco 
on her return to Sydney. The High Court unanimously held 
that, at the time the injury was received, the ship was not one 
whose first port of clearance and whose port of destination were 
within the Commonwealth, within the meaning of S. V, and 
consequently that the plaintiff was not entitled to claim compen- 
sation under S. 5 of the Commonwealth Seamen^s Compensation 
Act 1911. 



CHAPTER VIII 


‘‘REPrONAXC E'“ WITHIN THE COLONIAL LAWS 
VALIDITY ACT. 

138. A limitation at jroueral, ainl soniowlnit indofiiiite. 
character is imposed upon the Commonwealth letrislutive 
authority hy the (^olonial Laws Valkiitf/ Act 1860 (28 & 251 Viet., 
Ch. (i3), S. 2 of which Act enacts: ‘‘Any Colonial law \vhich is or 
“shall be in any resj>cet rcpui;nant to the ])rovisions of any Act 
“of Parliam<*nt <*xtciidin^ to (he C^ilony to which any such law 
‘‘may relate, or repujrnant to any order or rcj;fulation made under 
“authority of such Act of Parliament or having in the Colony 
“the force and effect of such Act, shall he read subject to such 
“Act, order, or retruJation, and shall to (he extent of smdi 
“repn"nan<*y hut not otherwise he and remain absolutely void 
“and inofierative. " S. 3 prf>vides: “No C»)lonial law shall he 
‘‘or h<‘ deemed to have been void or inoperative on the jurroiind of 
“rcpufynancy to the law of Ent^huul unless the same sliall he 
“repujrnant to the provisions of soni<‘ such Act, order, or n‘gu- 
“lation as aforesaid.*’ 

When tin* Commonwealth Bill was before the House of Com- 
mons a doubt was pressed by the Imtierial Law Officers as to 
the application of the Colonial l.aws Validihf Act to Acts i)as.sed 
hy tin* Coininonwcaltli Parliaiiu'nt . Tin* Law Officers proposed 
an am(*ndnn*nt, expressly <h*clarin«' that the laws of tin* (V>inmon- 
w<*alth should In* (Vilonial laws within the j]n*anin(r of the Colonial 
Laws Validllff Art. The ]>roposed amendment, however, was 
not pmc'cedeil with, it appiirently he injjr assumed that the Colonial 
l.aws Validitu Act is applicable to the Commonwealth Constitu- 
tion.* 

It is to he ohserv(»d that the Ctdonial Laws Validity Act has the 
effect of preserving: th<* riprht of the Imperial Parliament to 
lej^islate for the colony, not with stand in#^ the grant of legislative 
power on the subject-matter to the eolony. (72. v, Marais (1902) 
A.C., ol ; Halsbnry, Laws of England, Vol. X, par, fllo. ) 

139. Section 2 of the Colonial Laws Validity Art “declares the 
“supremacy of the Imperial Parliament whenever it chooses to 
“legislate for any portion of the Empire, notwithstanding any 

^ Scp Quick & Oarraii, op. r»7., p. ri52. 
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^ ‘ local enactment on the same subject. ’ ’*** The effect of the section 
is that a Colonial legislature cannot, even within the ambit of the 
legislative powers assigned to it, repeal or alter an Imperial Act 
operative throughout the Empire. To enable a Colonial legis- 
lature to amend the law as laid dow^n by the Imperial statute 
generally in force such Colonial legislature must have express 
authority.” 

140. In Chia Oee v. Martin, 3 (.Mj.11., 644, the High (’ourt 
rejected the contention that the test clause in the Federal Immi- 
gration Restriction Act 1001, S. 3, is in conflict with the Colonial 
Laws Validity Act, because it is not in conformity with Magna 
Charta, “The contention that a law of the (/ommonwealth is 
^'invalid because it is not in conformity with Magna ("hnrta is not 
“one for serious refutation.” 

141. In Attorney-Oeneral for Queeiisland v. Attorney-General 

for the Commonwealth (1915) 20. C^.Ij.R., 148, the argument 
failed that the Commonwealth Land Tax Assessment Act 1910- 
1914, in so far as it purports by S. 29 to impose land tax upon 
leasehold estates in (!Jrown lands, is invalid under tin* Colonial 
Laws Validity Act, as being repugnant to the Imperial Acts, 
which confer xipon the legislatures of thi‘ several States i)owers 
of legislation with respect to waste lands of the (b‘own. Isaac's J. 
(at p. 167) considered that “there must be shown to bo an 
“Imperial Act which, for the purpose of governing the Common- 
“ wealth or part of it . . . in respect of taxation, enacts soiiie- 

“ thing repugnant to the provisions of thc‘ Acts now impeached 
“ ... there is no Impc^rial Act making any inconsistent 

* ‘ provision with respect to taxation. ’ ’ 

Higgins J. said (at p. 178) : “What doc's ‘repugnant’ mean? 
“I am strongly inclined to think that no (Vfloiiial Act can be 
“repugnant to an Act of Parliament of Great Pritain unless it 
“involve, either directly or ultimately, a contradictory proposi- 
“ tion-r~probably contradictory duties or contradictory rights. If 
“the Federal Parliament, in pursuance of its j>ower to acquire 
“land, were to vest land in A, and the State Parliament were to 


2 Per IsaacB J., in Attorney -General for Queensland v. Attorney-Genera} 
for the Commonwealth, 1915, C.L.R., 148, at p. 166. 

3 See Keith, ' ^Besponsible Government ; Quick & Garraii, op, cit., j). 350. 

In tlie same manner as the rule against extra-territoriality operates to w- 
eompel the courts of the colony themselves to inquire into the validity 
colonial legislation, so also does the Colonial Laws Validity Act eomp^ 
examination of the validity of colonial laws by the Colonial Courts, and 
the Privy Council, L^Union St, Jacques de Montreal v. Belisle, L.R., 6 P.O., 

31; Dobie v. Te^nporalities Board, 1 App. Cas., 136; A,-G, for Ontario v. 
A,-G, for Canada (1894) A.C., 189; A,-G, for Ontario v, Hamilton Street 
By. (1903) A.C., 524. 
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“say, that it vwits in B, there wcnihl he no repugnancy within the 
'*C<donial Lawn Vnlidity Act; for the I’epugnaney would be 
“between the Feileral law and the State law . . . But if it 
“is the British Parliament that vesta the land in B, there is a 
*• repugnancy ; and the British Act prevails.’’* 

to the Colonial Law* Validtiji Act, soe Moore, op. rit., j<. 238. 

See e.;>. Maraw, 1902, .'>1; Jtifi v. The (188.')) 10 Api). Oa*., 67.’); ' 

Lou- V. HouHedfft, L.R., 1 CTi., 42; «.)*. Kenaud 14, N.BrunB., 273, 2 (’art, 

447; Merchant*' Bank of Halifar v. OilleaiHr. 10 K.t’.R. ((laii.), 312; Bcffioa 
V. Taptor, .‘$6 Upper (’aniida 183; Tai Sunp v. Mar^airr, 1 Brit. <’oJ., 

107; Sep. v. College of Phpnician*, 44 lfp|H*r Can. Q.B., .’>64; Ijefrojr, op. rit., 
p. 223. 



CHAPTER IX 


THE PROHIBITION OF DISCRIMINATION. 

An Equality of Pkivileges not Guaranteed. 

142. The Australian Constitution do(*s not f^uarantee an 
equality of privileges to all subieets of the C-oinnionwealth, as 
does the United States Constitution, whicdi provides: “The 
“citizens of each State shall be entitled to all privileges and 
“immunities of citizens in the s<‘veral States’'^ (^Vrt. IV, S. 2), 
whilst the fourteenth Amendment enacts: “No State shall make 
“or enforce any law which shall abridge the privileges or immuni- 
“ties of citizens of the United States; nor shall any State deprive 
“any person of life, liberty, or property without due jirocess of 
“law, nor deny to any person, ivithin its jurisdiction equal pro- 
“tection of the laws.’" 

The Australian Cyonstitution iiu*rely provides tliat a subject 
of the Commonwealth, qua citizen of a State, shall not be subject, 
ill any part of the Commonwealth, to any discrimijiatioii conse- 
quent on non-residence in that part (S. 117). In other words, 
qua citizen of a State, the State may attach to the status of such 
citizenship of a State sucli incidents as the State may think fit, 
so long as such incidents, so attached to the citizenship of such 
State, shall not i)referentially operate to the prejudice of non- 
residents of such State. 

The Australian Constitution contains no prohibition of “classi- 
“ficatioii” of citizens. Thus it would be impossible for a statute, 
enacted by an Australian State legislature, to be impugned in 
the circumstances of the American case of Cottinq v. Kanmfi City 
Stock Yards Co., 183 U.S., 79, in which case the Supreme Court 
of the United States held to be invalid a Kansas statute regulating 
the rates of stockyards within the State doing more than a certain 
volume of business, an amount actually exceeded only by the 
yards at Kansas City, 

143. But the Constitution of the Commonwealth on at least 
seven occasions, by positive terms or negative implication, pro- 
hibits discrimination between the States: 

(a) No law made by the Commonwealth Legislature with 
respect to taxation may discriminate between States or 
parts of States (S. 51 (11).) 

1 See Hamilton, Federalist, No. LXXX. 

6S 




(ft) Conanonwealth bouutirs must be uniform throughout 
the (Commonwealth (S. 51 (111).) 

(€J) Duties of (Customs (the power to impose which is exclu- 
sive ill the (Commonwealth) must be uniform (Ss. 88 
and 90 ) . 

(<1) Tra<le, i*omjnerre, and intereonrse among the States, 
whetlu'r by means of interna) carriage or ocean naviga- 
tion, sliall Im» alisolutely free (S. 92>. except that all 
int<»\icating )i<|iiids passing into any State or remaining 
therein for us<*. <Ninsiiniption, sale, or storage, shall be 
subject to State laws in like manner as if the same had 
ht'eii produced in tlie State ( S. 118). 

• r) Tilt* (Coiiiiufui w*'alth shall iu»t liy any law or regulation 
of tradt‘. i'oniiiieree. «ir reveiiUf* give preference to one 
State, or any part then*of, over ain>t)ier State, or any 
part thereof (S. 99). 

i / i The ( CoiiiiiH»n\vealtli I^irlianient may forbid, as to rail- 
ways, any jH'cfereiice or dis<*rimiiiat ion by any State or 
State authority, provitletl that, as a eondition precedent 
to the exereise of this power, tlu* Inter-State <?*ommisskm 
shall have adjvalged su<-h preference or iliseriiniiiiitioii to 
bi» undue and unreasonable, or unjust tt> any Slate 
(S. 102). 

f/ ) \ subject of the i'rowii, rcsiileiit ill any Stale, shall 
iKit 1 m‘ subje<*t ill any other Stat<» to any disability or 
discrimination which would not In* c<|ually applicabh* 
to him. if tic were a subject of the (’rown resilient in 
Niich 4»t her Slate f S. 117). 

Th«- tirsl >i\ nf tfM>ii*s are more emi vcni4*ii1 1\' 1r<‘a1<sl 

elsewhere herein llieir appropriate* snhje<«t -mat l<*rs. S. 1 17 

calls for e<nisi<lera1ion ln*n*, after <lealiiig with the ])r«*Hniiiiary 
matter of the validity <if ( ' 01110101 ) w<»alth legislation ftir lo<*al 
pnrpos4»s. 

144. In the I'nited States ('oust it lit ion lln*re is no expn*ss 
provision eorr<*spomling to S. 02 of the i Vniiinoii wealth (\>nsli- 
iiition. Tin* doedrim* in the riiiteil Stales, however, is that the 
eoiniin*ree power among the States and with foreign eoiiiitries, 
being vt^sieel in Congress, the sjh»iiee of Coiign'ss on the matter 
is eonstriied as <‘(|iuva]ent tf> a declaration prohibiting dis- 
criminating legislation. In Wflfon v. Missouri 91 IT.S., 275, 
Die Supreme Court of the Ciiited States held to be unconati- 
tutional a statute of the Statr* rerpiiring a licence from all 
persons piMldling in the State, goods produeetl or maunfaetured 
out of the State, hut rei|uiriiig no licence for peddling domcHtic 
goods, and rejivted the contention of the State that the statute 
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was a tax upon a calling. But, even in the United States, a 
State statute was upheld which forbade any person not an actual 
inhabitant or resident of a Slate from gathering oysters therein 
on board any vessel not wholl^i' owned by an inhabitant or resident 
thereof ((^orfield v. Coryell, 4 Wash. C.C., 380). The Court 
re.pH*ted the contention that, under the privileges and immunities 
])roAdsion of the United States Constitution, the citizens of the 
several Slates are permitted to participate in all the rights which 
belong exclusively to the citizens of any other parti<*ular State, 
merely upon the gi'ound that they are enjoyed by those citizens. 
But in th(* United States a State law must not interfere with 
inter-state commerce, e.g,, a State law prohibiting the sale of 
goods, other than those produced in the State, by ])ersons not 
resident in the State, without a licence, is uin^onstitiitional {Ward 
v. Maryland, 12 Wall, 418). 

Common wuAi.TH Ukoisuation for Ixxwn Purfosi>. 

14r}. The question arises, whether legislation by the CV)miiio!i- 
wealth for purely local or State purposes would be intra vires, 
and as to the power of the Commonwealth to make local laws 
applicable to part only of its territory, and not a])ply ing generally 
throughout the whole C\)mmonwealth. (See Moor(‘, op. cif., 
p. 283, citing Lefroy, Legislative Power in Canada, pp. 367, 373, 
380; Tj*Union St. Jaqnes de Montreal v. Helisle, L.R. 6, P.C\, at 
p. 36; Fielding v. Thomas (1896) A.C., 600; Afiorytey-General 
for Ontario Attorney-General for Canada (1896) A.C., 348). 
Professor Moor(» questions- (nhi. sap.) whether tin* Common- 
wealth Parliament could pass an Insolvency A(*t for the State 
of Victoria, or a Divorce’ Act for New South Wales, or an Act 
establishing old-ag(' pensions in South Australia, and not else- 
where. fie conchides that legislation by the (Jommou wealth 
Parliament for purely local or State purposes will not be nitra 
vires^ except in the case of the exclusive powers of the Common- 
wealth; but that Commonwealth legislation may in general be 
directed to a particular State or States if it api>ears to be part 
of a scheme for effecting an obje<*t of common interest. 

146. The Parliament of the Commonwealth has j)ower to makf* 
laws in respect to the enumerat<‘d matters for the "peace, order, 
*‘and good government of the Commonwealth.*' Quick and 
Oarran (op. cit., pp. 512-513), on this point, cite the Canadian 
<*ases of Russell v. The Queen, 7 App. Cas., 829: the Liquor Pro- 
hibition Appeal Case^ (1896) A.C., 348; Riel v. The Queen, 10 

2 For tlio present writer’s subinissioni see pars. 147-8, post. 

^ Attorney -Gnwra} for Ontario v. A^forney-Generat for Canada (sup.). 
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Appl^pas., 675; and Hmon v. South Norwich^ 24 S.C*R., 146^ 
in wK^^h case it was said: “It is established by Russell \\ The 
^^Qae^n that the Dominion hein{|f invested with authority by 
“S. 91 to make law’s for the peace, order, and Rocxi (government 
“of Canada may pass what are denominated local option laws* 
“But, as 1 understHn<l that decision, such Dominion laws must 
“be general laws, not liiiiitetl to any particular Province/* 

147. In view* of the almost total absence of authority, such 
questions as those formulated by Professor Moore in tha passaffe 
above eitwl, must be soIvihI by reference to general principles. 
The ease of Farey v. Burvedi^ 21 C.L.K., 433, is, to a certain 
extent, an authority in fav<uir of the law* of local appli(*atioti 
(though the point w*as iu»t decided in that <‘ase), for the order 
under War Precautions Act Regulation, which was upheld in 
that cas4‘, was one of local application. It was, however, part of 
a coiniiion s<*heiue. (See Prof. Moore, supra.) 

It is here subniitteii tliat, on priiicipb*. the (Viinmoti wealth 
Parliament may pass an Insolvency Act for the State of Victoria, 
or a Divorce Act for New South Wales, and that such legislation 
w’ouhl not be siibj(‘ct to objection because of lack of generality 
in its application, and that the Privy Council decisions on the 
Canadian ( ‘oust it ut ion cannot be taken to negative this view% for 
the anaiogv lu'fween the Canadian and Australian (Nmstitiitions 
is not suflficieiitly ]>otent to render such decisions authorities. 

In the Canadian C<uistitutii»n powers are granted to the Legis- 
latures of the Provinc<*s in inatt4*rs of a local or private nature.'* 

1-4S. Tin* words “for the peaci*, order, and good government of 
the Coiiiimnnvealth " are (it is here submitted) merely W'ords 
“apt to authorize the utmost iliscretioii of enactment for the 
“attainment of the objects pointed to’’ (Rid v. The (^uren^ 10 
App. Cas., 675 k and have no limiting effect on the pleimry 
character of the legislative power. The true test (it is sub- 
niitteii t in all i*asi*s is that laid ilown by the |•rivy Council 
(fUjfoniaJ Sugar Refining i'o, Vase^ 1914, A.C., 237), namely, the 
onus is on the (\>mmornvealth to show^ that the power in question 
has been rfunoved from the State and assigned to the (*onimon- 
w^ealth; that having been establishisl, the (’oinmon wealth |><)W^er 
is ]>lenary in its nature, and subject to no limitations, except such 
as are sj»ec'ifie<l in the Constitution. The fact that where limita- 
tions are impos<*d the}’ are expreK.s<Kl, such as the expresH 
prohibitions of disc^riinination, seems to afford an additional 
argument- Espressum facit ccssare tacit uw, 

British North Aiiiericft A<'t, isr»7, Sfi. 91, 92 (16). 
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Discrimination Grounded on Residence in Another State. 

149. The prohibition of discrimination by a State against 
residents of other States, contained in S. 117, “aims not at the 
“protection of individual right against Government interference, 
“but at the prevention of discrimination by reason of residence 
“in another State. The section aims at equality, and if the laws 
“of a State refrain from disabling provisions and injurious dis- 
“tinctions affecting the residents of other States the s(‘etion is 
“fulfilled.” (Moore, op. cit., p. 331, citing the Slaughter House 
Cases, 16 Wall, 77.) The effect of S. 117 is that, whatever 
privileges are conferred upon residents of a StRte, by its laws, are 
to be taken to be equally conferred upon residents of other States, 
and that, every enactment conferring such privileges, is to lie 
construed as including residents of other States. Residents of 
other States are by the Constitution allowed to claim tin* privi- 
leges given to residents of the particular State (Davies and Jones 
v. Western Australia, 2 C.L.R., 29). 

150. The foundation of S. 117 is “residences" The jirivilege 
can be claimed only by such ^British subjects as are residtml in 
another State. Th(' discriminations, forbidden in Ihe case of 
such persons, are those which are based on residenire ontsid<* the 
legislating State (Lee Fay v. Vincent, 7 C.L.R., 389). Illus- 
trations, which suggest themselves, are an absentee tax ; a special 
tax on commercial or other travellers coming from other States 
in the (Commonwealth (see Moore, uhi. sup., and Crandall v. 
Nevaxla, 6 Wall, 35) ; death duties imposed at one rat<‘ in favour 
of resident beneficiaries, and at a higher rate as against non- 
resident beneficiaries, it being immaterial that the discrimination 
was made in the form of a special privilege to residents (Davies 
and Jones v. Western Australia, 2 C.L.R., 29)^*; (it would seem) 
a Trustee Act providing absence from the State as a* ground for 
cesser of trusteeship and removal (it being submitted tliat provi- 
sions of the State Trustee Acts x>assed before 1900 miLst be con- 
strueil as meaning absence from Australia) ; and a State Jaw 
obstructing the citi^sens of other States from suing the State’s own 
citizens (Insurance Co. v. Moore, 20 Wall, 445). 

151. The word resident in 8. 117 “must be construed distri- 
“butively as applying to any kind of residence, 'which a State 
“may attempt to make a basis of discrimination, so that whatever 
“that kind may be, the fact of residence of the same kind in 
“another State entitles the person of whom it can be predicated 
“to claim the privilege attempted to be conferred by the State 

5 See article in Comm on wealth Law Review, Vol. 3, p. 97, by Dr, F. L. 
Stow, criticizing the actual decision in this case. 
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*4aw upou its own residents of that class" (per Griflftth C.J. in 
Davies and Jones v. We.s‘/frii Austraiia, 2 O.L.R., 29, at p. 39). 
Broadly speaking, a resident, as distinguislunl from a sojourner 
in a given State, is one who has his permanent housi* in that State. 
(See Quick and Garran, op, erf., 960; /?. v. North Curry ^ 4 
B. & C., ^ Kesideiiee is not broken by a temporary absence, 

if there is an animus revertendi {llolhorn Vnion v. Chertsey 
rnion. 54 L.J.M.C.. 53; Heal v. Ford. 3 C.P.D., 78). 

152. The pers<ms. in favour of whom the benefit of the section 
enures, must be subjects of the thrown resident in some State of 
the (Vunmonweallh. Aliens, or persons t though subjects of tlie 
< Vown ) who are temporarily ])resent in the (^)mlllon^v^*aIth, are 
exeluiled from tlu‘ lu^nefit. “A subject of the Queen" must 
m(*an a natural lH»rn or nat nralizf^d su!>jee1 of the Grown. It is a 
wider term than citizen of tlie 1 'oinmonwealth. although in a 
broad sense “citizen"** is synonymous with “subji^et" and 
“inhabitant," and is understood as Cfuiveying tht* idea «>f mem- 
bership of a nation and nothing im>re (ef. Minor v. Ilappvrseit^ 
21 Wall, 162). In the Commonwealth the population consists in 
Th<‘ main of persons who enjoy four <*apacilies: la) Subject of 
1h*‘ Crown, (b) m(‘ml>er of the Commonwealth, (c) im^mlx^r of a 
State, (d) member of a minor municipal group in a Slat*' — a 
citizen. 

In S. 117. in s«mie s<»nses, tin* phrase, “a subject of the 
“(in<‘t‘n," is wider than “member <d’ the Commonwealth" (it 
may apply, <\g., to a minor who has no vote), in fUhers, nar- 
rower, 17)1- the Commr»nwealt h ca!i prevent subjects of the ('rowii 
becoming resident in the fVimnionwi‘alth. e.g.. ! mmigrntion We- 
sfriefion Act 1901. 

153. In the Cnit<Ml States a corporation created by a State is 
not a “citizen" of the State, S4i as to entitle such e(»rpora- 
tion t<» the privileges and immunities of citizens in tin* several 
State's < Ptful V. \'irf/inia. 8 Wall, 16H; Itlakc v. McClutuj^ 176, 
T'.S., 59). It would seem that a corporation is not a “subject 
“of the Queen" within S. 117 'Quick ami Garran, op. rit.. p. 
fMil }. Acconlingly, a State may discriminate between its own 
corporations auul those of another State, subject, of course, to 
the limitations imposed by other sections of tJie (.\uistitution. 

j Qui<*k and tiarran. ih. \ Ducat v. (^hicayo, 10 Wall, 410). The 
reas^ming in the Australian case <if Australasian Temperawe and 
General Mutual Life Assitrance Co. v. Howe (ltl22) 31 (Mj.R., 
290) would confirm tins view, it must be reinember<*<l, however, 
that whilst such a corporation is a legal entity, a juristic fterson, 

'• Kor the mt'aniiiK «»f eitiwimhip of a State of the ITnite.l State*, hoc Story, 
Ss. 1693-5; Kent, p. 34r.. 
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it cannot act but through natural persons. Consequently a 
disability imposed on other States’ corporations might result in 
the disability being, in fact, suffered by the company’s agent, 
and consequently one attaching to him as an individual rather 
than as a company’s agent. In such a ease the discrimination 
would be against a “subject of the Queen.” 

In tlie above cited American case of Paul v. Virginia^ 8 Wall, 
168, a A^'irginian statute declared that no insurance company not 
incorporated under the laws of the State should carry on business 
therein without a licence, a condition precedent to the receipt of 
which was the deposit of bonds. No such deposit was required 
of Virginian insurance (companies. A subsequent statute made 
it a penal offence for a person to act in the State as^an agent of a 
foreign insurance company without such a licence. Paul having 
so acted as an agent was proceeded against, and the legislation 
was upheld on the ground that a corporation is not a citizen. 
It is submitted that, under the Australian Constitution, legislation 
similarly imposing a penalty on Paul, a resident of another State, 
would hav(‘ infringed S. 117. 

154. In another American case, Blake v. McClung, 176 U.S., 59, 
it w^as held that as corporations wrere not included in the “privi- 
“leges and immunities ’’declaration in the Constitution, the claims 
of the corporations of other States could be rightly deferred, by a 
Tennessee statute, in the distribution of the assets of an insolvent 
estate, until after the claims of residents of Tennessee had been 
satisfied, although such provision, giving priority to Tennessee 
residents over persons w4io were citizens of other States, was bad. 
This case, if occurring in Australia Avould (it wrould seem), in 
view of AvMralaHian Temperance and General, etc., Co. v. Howe, 
31 C.Tj.R., 290, be decid<Hl similarly. 

In Pemhina Mining Co. v. Pcnnsglvania, 125 U.S., 181, 
a Pennsylvanian statute was upheld, rcH|uiring an annual licence 
fee from foreign corporations doing business in that State, 
which did not invest and use their capital in that State, on the 
dual grounds, first, that corporations are not “citizens” (the 
term citizens, as used in the United States Constitution applying 
only to natural "persons, members of the body politic owing 
allegiance to the State, and not to artificial persons created by 
Ihe legislature, and possessing only such attributes as the legis- 
lature has prescribed), and, secondly, that the privileges and 
immunities secured to citizens of each State in the several States 
by the United States Constitution are those privileges and immu- 
nities w’hich are common to the citizens in the latter States under 
their Constitution and laws by virtue of their citizenship ; special 
privileges enjoyed by citizens in their own States not being 
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seeuj^ in other States by that Constitution, it not beinur intended 
therdly that the laws of one State should have any operation 
in o^er States. Such laws could have such operation only by 
the pennission expressed or implied of those Statics; and special 
privileges which are conferred by a State must be enjoyed at 
home, unless the aaseiit of other States to their enjoyment therein 
be given. Tt was considered that a grant of corporate existence 
was a grant of special privileges to the <*orporations. 

It may be observed that the second gronini of the abi>ve decision 
is applicable to S. 117 of the Australian Constitution. The 
Australian Constitution does not enable the privileges eiijoyiHl 
by the citizen of VMetoria to be enjoyed in South Australia, e.g., 
a medieal practitioner c*ould not by reason only of the privilege* 
conferred on him by the laws of inn* Statt* praetice medicine in 
another. In Davies and Jones v. Western AnsfraJia (1!)04) 2 
C.L.U.. 20, O'Connor .1. <leclared that in his opinion there was 
nothing to ])rohihit a Stat(‘ from conferring special privileges 
upon thos<‘ of its own pf*oplc wlio, in addition to residence within 
the State, fulfil some other rccpiirement. Similarly, a State law 
may enact that certain privileges shall fliuv from a given con- 
tnu'lual r4‘lationshi|i (cf. the American case, Connor v. Elliott^ 
IS How.. oOl K In the American case of Ducat v. (^hivagOp 10 
AVall, 418, the Court observed that the powm* of the States to 
dist'riminatc between their own domestic eorporati^nis and those 
of otluT States, ilesirons of tra.iivSiieting business within the jnris- 
<lietioi» being established, it belongs to the Slate to deUTininc the 
degree of diseriiiiiiiatioii, subject only t<i such limitations on her 
sovereignty as may bi» found in the fnndainentai law of the 
CnioM. I S<*e Philadelphia Fire Assoviation v. New York^ 110 
r.S., 110.^ 


ir>."». It may be noted that, in the rniu^l States, whilst a e^or- 
j)oration is not deemed to be a “citizen/' within Art. IV, S.2 (1 ), 
it is <*onsideretl ti> be a ‘•person" within the meaning of the 
fourteenth Ameiidineiit, providing that no •* person" shall sutfer 
deprivation without due prcM*ess of law. This inhibition was 
dt*sigiie<l to ]>revent any p<*rson, or elass of ptTsons, from being 
singhHl out as a special subjfs*t for discriminating and hostile 
legislation, and niulet* the designation of person a private cor- 
poration is inelnded (Vetnhina Mining Co, v. Pa,, 125 C.S., 181 ). 
Such corporations are merely assfieiations of iiidividualK unite<l 
for a spet'ial piirpoM* and peimiitted to do business under a 
])artieulav name, and have a sueecssion of members without 
dissolution. '‘The great object of a corporation is to b<?stow the 
**eharacter and properties of individuality on a eollwtive and 
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changing body of men/’ (Per Marshall C.J. in Providence 
Bank v. Billings, 4 Pet., 514, at p. 562.) 

156. In the United States a State is not prohibited from dis- 

criminating in the privileges it may grant to foreign corporations 
as a condition of their doing business, or hiring offices within its 
limits, providing such discrimination does not interfere w'ith any 
transaction of inter-state or foreign commerce, and provided such 
corporations arc? not in the emplo^^ of tlui Federal Government. 
It is not every corporation, lawful in the Stat(‘ of its creation, 
that other States ^may be willing to admit within their jurisdic- 
tion, or (*onseiit that it have offices in them ; such, for example, 
as a corporation for lotteries. • And even where the business of a 
foreign eorja>ration is not unlawful in other States, the latttu* may 
wish to limit the numb(‘r of such corporations, or to subject their 
business to such (control as would be in accordance with tin* 
feeling governing domestic corpoi'ations of a similar ('haractcn-. 
The States may (subject as above mentioned) requin*, for the 
admission within their limits, of the corporations of other States, 
c»r of any number of them, such conditions as they may choose, 
and may exclude such corjmrations. (See Pemhina Mining Uo. 
V. Pa,, 125 l^S., 181; Paul v. Virginia, 8 Wall., 1G8; Angiisla 

V. Earl, 13 Pet., 519; JJncoi v. Vhie<tgo, 10 Wall., 418; as to the 

fourteenth Am<*ndment, see Barhicr v. Connolly, 113 U.S., 27; 

tioon Ihing v. Crowlry, 118 U.S., 703; Missouri v. Leicis, 101 

r".S., 22 ; Missouri Pacific Railway Co, v. Haines, 115 U.S., 512; 
Vick Wo V. Hopkins, 118 17.8., 856; Hayes v. Missouri, 120 T^.S., 
68 . 

But it seems that in the ibiited States the members of a 
Common Ijaw^ jmrtnersliij) aire protected by the clause in ques- 
tion (Art. IV, S. 2 (1) ). (See State v. Codigan, 87 Am. St. 
Kep., 714; Hall, op. cit., p. 201, and Louisville, etc.. Rail Co. v. 
Let, son, 48 U.S., 4J)7, in wdiich it was h<*ld, reversing the earlier 
and contrary doidrine, that a corporation created by, and trans- 
acting business in, a State is to be deemc*d an inhabitant of the 
Stat(*, capable of being treated as a citizen for all purposes of 
suing ami being sued.) In Australia the members of a jiartner- 
ship are, of course, necessarily ‘ ‘ sid> jects. ” 

157. Since residence is the basis of S. 117, to enable State legis- 
lation to be impugned, the subject of the Crown invoking the 
section must be discriminated against on the ground of residence 
in another State; therefore tliere is no prohibition against the 
State dividing its owm residents into classes and discriminating 
against the various classes accordingly {Lee Pay v. Vincent, 7 
O.L.R., 889, at p. 392.) 

158. In Davies and Jones v. IPr.-sferw Australia (1904) 2 
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29, the Western Australian Adminisf ration Act 1903, S. 
86, provided that every exeeutor should duty on the final 
balance of the real and personal estate of the deceased, according 
to the rules set forth in the Swond Schedule; provided that in 
so far as beneficial interests pass to persons bona fide residents o( 
and tlomieiled in Western Australia, and oceiipyinjr towards the 
deceased the relationship set ftirth in the Third Hclunlule, duty 
should be ealculated so as to ehar^je only onedialf of the per* 
ceiitajrt‘ on the propt^rty accjuired by such persons. A testator's 
son, A. E. Davies, was a hona fide r«*sidcnt of and doinicilcil in 
Queensland. Tlie relaf ioiiship A. E. Davies canu* within the 
Third Schedule, and the plaintiffs (tin* executors) claimed the 
same concession that would be nunle if the lu'iu'ficiary luid been a 
hojin fide resident of and doinieiled in Western Australia. On 
tlie part of Western Australia it was eoni ended : 

(a) That it is not a <liserimination. under the C'oiistitiif ion, 
for tlie State Le^rislal urt* to provide immunity for some 
clas.s of its siihjeels from taxation, e.p.. elerjryiin*n ; 

(b) if there is anythiu^r in S. Sti of tin* Western Australian 
Art iii<*onsist(*ul with tin* Constitution, it is the proviso 
that sliouhl he stniek out (if it were struek out the 
plaintiffs wouhl still he hound to pay tlie hitrher duty') ; 

(r) a resident of W<‘steni Australia, not doTideiled, is, for 
th(* |)nrposes of tlie Aets, iii exactly the same position as 
a p(*rsoti domieilt*d in Queensland : a person doinieiled 
in Queensland and resilient jii W**sterii Australia woidd 
not lie entitled to the benefit of the proviso. 

CriOith (\-I. reje«*te<l the seeoml (*oiiteii1 ion on the ground that 
suhstanee, and not form, has to he looked to. and that, hy reasoji 
of S. 117, whatevtM- |)rivile«^es are eonferrc»d upon residents of a 
State hy its laws an* to h(‘ taken to he e*|ually eoiiferred upon 
residents of other States, and «»very enaetment eonfi*rriii>? sueh 
]>rivile«res is to he eons1rm*d as iiududiiiir residents of f»ther States. 
Hut (iriflith < \J. ^ at p. 40) examined the lejral ineanin(r of 
“domiciled,'’ and the rules of law as to the aeipiisitioii of domicile 
of ehoieo as clisf in|[ruislied from domieile of orijyin, ami found 
that the test of discrimination imposeil hy S. 86 docs not depend 
upon residence, but upon domicile. 

fiarton J. ( at i>. 4o) apreed with the contention that the enact* 
ment, while profoKsiiifr to confer a privih*(;re, really works a 
discriniiiiatioii, hnt found that in S. 86 there were two elements 
prescribed — "^bona fide residence” and ” domicile,” Although 
the Queensland benefieiarj^ was, in fact, disiTiminatwl against, it 
was not as a ‘‘resident” of a State other than Western AuNtralia. 
“Mere residence in Western Australia d<K*s not give any of its 
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* ^inhabit ail tft a bettor rij^ht to resist the higher rate of duty than 
^^the benefieiarj” has, residing as he does in Queensland/' 

<)’C>onnor J. eame to the same eonelusion, and at p. 41) said: 
‘‘If the statute under eonsideration had exempted all ratepayers 
** permanently residing within municipal areas in Wt^stern Aus- 
“tralia from payment of probate duty in respect of beneficial 
“interests jiassing to them, a resident of Queensland could not 
“complain that he was not allowed the benefit of the exemption 
‘ ‘ in I'ospect of a beneficial interest passing to him, because in that 
“(jase he would he in exactly the same position as any resident in 
“Western Australia who was not a ratepayer residing within a 
“munieipal area.” 

lol). This last -cited dictum of O'Connor J. has been criticized 
as leading to a rrducfio ad ahaurdunK The correctness of the 
decision itself has been (piestioned by constitutional lawyers,*^ it 
being submitted that wherever residence is made wholly or ])artly 
a ground of discrimination it conies within the prohibition of 
S. 117, and that even if the statute had simply said “domiciled”, 
it would be doubtful if it would be valid, for “domiciled” implies 
residence.^ If the decision is sound, then, apparently any State 
may make discriminating laws, provided it grounds such laws on 
domicile and not residence. It would s(‘em that th<» correct view 
is that S. 117 should not be treated from th(» standpoint of 
privilege, but from that of absence of disability. 

7 Sco, o.g., article by Dr. F. Tj. Stow, Ooniiuomvualtli l^aw Review, Vol. 
p. 97. 

H Dicey, Conflict of Daws, 2mi Ed., pp. (58 and 82; Whiclcr v. Hume, 7 
H.D.C., J24. 



CHAPTER X 



FREEDOM OF INTER STATE COMMERCE AND 
INTERCOI^RSE. 

160. Tht‘ Constitution de<*laws (8. 92) : “On the jiuposition of 

‘ uniform duties of customs, trade, eoraiiieree, and intercourse 
“among tlie States, whether by means of internal carriage or 
‘‘ocean navigation, shall be absolutely fret*/’ "‘S. 92 . . . 

“makes Australia one indivisible country for the pnr|M)ses of 

commerce and intercourse betweim Australians. It is beyond the 
“power of any State Parliament, or even of the Commonwealth 
“Parliament,* by any regulation of trade and commerce, to 
“impair that fundamental proA*ision.’' (Per Isaacs *1. in Fogylff 
Jones and Co.^ Ltd. v. The State of New South Wales (1916) 21 
C.L.R., 357, at p. 365.) 

161. It has been questioiUMl whether the word “intercourse*' in 
8. f)2 is abridged, by its collocation with the words “trade'' and 
“commerce,** to intercourse of a coinmercial character, or 
whether it refers to pas.sage betw<*en States, irrespective of 
whether such passage b<» connected with commerce or not. But 
the w<ird is not to be so construed as limitfxl by its collo(*aiion, 
but rather to be given the wider meaning of ingress and egress, 
irrespwtive of additional circuiustaiices. The coiistitiitional pro- 
vision confers a pers4mHl right “on am Australian as such, and 
“independent of any coinmercial attributes he may possess, to 
“pass over the Continent irrespective of any State border as a 
** reason in itself for interference.*’ (It. v. Sniithers, ex parte 
Itetisen (1913) 16 C.D.R., 99; see per Isaacs J. at p. 113.) 

“ Intercourse*’ includes a right to all citizt ns to pass and repass 
“and to communicate one with another from end to end of the 
‘“Commonwealth, upon their lawful wcasions, without restriction 
“affecting that right as such. It means immunity from all 
^‘re.strictionK, except such as may be placcrl upon the rights of a 
*‘free citizen to the extent necessary to guard against infringc- 
‘‘ment of the rights of his neighbour." Per Barton J. in Dim- 
can V. State of QneensUi'nd (1916) 22 (*.L.R., 556; see also 
W\ a^id A. McArthur, Ltd. v. State of Queemlmui (1920) 28 
<^L.R., 530.) 

1 8oe, however, for the later view of the High (!ourt, that 8. WJL is 
addretmed to tiie States oaly, and not to the Commonwealth, W, ^ A» 
McArthur, Lid, v. State of QuceMland (1920), 28 C.L.H., 530; par. 166, poet* 

79 
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In the United States, in CraridaZl v. Nevada^ 6 Wall., 35, at p. 
44, it was said that the citizen ‘^has the right to come to the seat 
‘‘of [Federal] Government to assert any claim he may have upon 
“that Government, or to transact any business he may have with 
“ it ; to seek its protection ; to share its offices ; to engage in 
“administering its functions. He has a right to free access to 
“its seaports, through which all the operations of foreign trade 
“and commerce are conducted, to the sub-treasuries, the land 
“offices, the revenue offices, and the courts of justice in the 
‘ ‘ several States, -and this right is in its nature independent of 
“the will of any State over whose soil he must pass in the 
“exercise of it.’' (See Slaughter House Cases^ The, 16 Wall., 36, 
at p. 74.) Tn America, State statutes have V^eon held to be 
invalid which taxed persons coming from foreign countries {Pas- 
senger Cases, The, 7 How, 383),. and persons leaving the State 
by any common <»arrier, the tax being payable by the carrier 
{Crandall v. Nevada, 6 Wall., 35) ; but a State tax upon each 
emigrant agent for each country in \vhich the busint'ss was con- 
ducted was upheld {Williams v. Fears, 179 T'^^.S., 270). 

162. (?oods may he said to commence to lanfome engaged in 
inter-state <fommerc(‘, and be, therefore, wdlhdrawm from lh(^ 
general mass of property in a State, not when the> are sent to a 
depot for j)urposes of transportation, but when they are committed 
to a common carrier for transportation out of a State to the State 
of their destination, or have started on their ultimate passage to 
that State {State of New South Wales v. The Commonwealth 
((rorman's Wheat), before Inter-State C-ommission, per Pid- 
dington (■.(^., see this case before the High Court (1915) 20 
C.L.R., 54, citing Coe v. Errol ; TT.S. 517; Daniel Ball, The, 
10 Wall., 565; Dianwnd Match Co, v. Ontonagon, 188 U.S., 62). 
Goods cease to be engag(‘d in inter-state (*onimerce, and their 
inter-state character is lost, wdien the inter-state transit is over, 
and the goods have become part of the general property wdthin 
the State {Welton v. Missouri, 91 U.S., 275). 

163. In the United States, the case of Brown v. Maryland, 12 
Wheat., 419, gave rise to the doctrine of “original package,” 
based on the dictum therein of Marshall C.J. : “When the im- 
“ porter has so acted upon the thing imported that it has become 
“incorporated and mixed up with the mass of property in the 
“coiuitry, it has, perhaps, lost its distinctive character as an 
* ‘ import, and has become subject to the taxing power of the State ; 
“but while remaining the property of the importer, in his ware- 
“ house, in the original form or package in which it was imported, 
“a tax upon it is too plainly a duty on imports to escape the 
‘ ‘ prohibition in the Constitution. ’ ^ 
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The case ot May v. New Orleans, 178 U.S.» 496, illustrates the 
limij^tions to the American doctrine. Goods were put up and 
sold in packages. A large number of such packages were 
enclosed in wooden cases or boxes for the purpose of importation. 
Upon arrival at New Orleans the boxes were opened, the 
packages taken out and sold unbroken. The question was 
whether the box or case containing these pai^kages, or the 
packages themselves, were the original packages within the case 
of Broum v. Maryland. It was conceded that so long as the 
packages remained in their original cases they were not subject 
to taxation, but the Court held that this immunity ceastnl as soon 
as the cases were opened. 

In Austin v. Tennessee^ 179 U.S., 343, a State statute forbade 
the selling of cigarettes, Austin purchased from a factory in 
North C/arolina a lot of cigarettes in pasteboard boxes, containing 
ten eaeli, each box b<‘iiig separately staiiipisl and labelled, as 
preseribed by the Federal revenue laws. The vendor piled the 
boxes sold upon the floor of its warehoitse, and an express com- 
l>any by its agent took tiuuii from the flfK>r, put them in an open 
baskf't already in its possession, shipptHl them to Austin’s town 
ill Tennessee, and <l<*livered from the basket upon the etuinter in 
Austirrs plaee of business, the whole lot of the det^iched boxes. 
Austin sold one of these boxt's, unbroken, and was held rightly 
eouvi<'te<l of violating the State statute. 

1(>4. Section imports the right of every owner of ehattels in 
the < Vnnnamwealtli to nmiove them across tin* border from one 
State to another willamt inlerfereiiee (State of New South Wales 
V Thr Commonwealih (1915) 20 C.L.H., 54), and is a constitu- 
tional guarantee of the right of the owner of property to use the 
properly for th«‘ purposes of <‘oinmeree and intereourse between 
oii(‘ State ami another witlanit interfereiiee (Foijgitt Jones and 
fVi., Ltd. v. State of New South Wales (1916) 21 (Mi.R., 357, per 
Griffith C.J., at 360). 

165. The words, “absolutely free,” are not limited to freedom 
from pe<*iiiiiary burdens only, but mean complete freedom of 
disposition, unfettered jiu^ disponendi {Dutiean v. State of 
Queensland (1916; 22 C.L.K., 556, per Isaacs J., at p. 624; W, 
and A. McArthur, Ltd. v. State of Queenslatid (1920) 28 C.L.R., 
530). 

166. The Constitutional provision is addrcsse<l to the States: 
the true office of S. 92 is to protect inter-state trade against State 
interference, and not to affeei the legislative power of the Com- 
monwealth (W. and A. McArthur, Ltd. v. State of Queensland 
(1920) 28 C.L.R., 530, at p. 556), Commonwealth action being 
controlled by Ss. 51 (ii) fiii), 88, and 99. 


a 
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167. The eflfect of 8. 92 is that eveiy owner of goodti shall be 

at liberty to make such eoiitraets for the transportation of goods 
from one State to another as he thinks fit, without interference 
by law, but as soon as such a person ceases to be the owner of the 
goods S. 92 ceases to have any operation, so far as those goods 
are eoncern<*d, and the new owner has the exclusive right of 
disposing of them ; hence a Slate may, under its power of eminent 
domain, validly expropriate, from the individual, the ownership 
of goods which are still within the territorial limits of the State, 
although in course of transit to a destination in another State, 
and the Crown, as the new owner of the goods, has the exclusive 
right of disposing of such expropriated goods (State of N,S,\V. 
v. The Commonwealih fl915) 20 C.L.R., .14): S. 92 has 
“nothing to say to the question of title. The duration of the 
“power of disposition, which depends upon title, is co-extensive 
“with the duration of the title itself, and ceases with it. “ (Ih,, 

]>cr (Iriflfith (\J., at p. 66.) 

168. In other words, n law giving effect to the liability of all 
private property to acquisition, in case of iu‘cessity, for public 
purposes by the Commonwealth or the States, within their respec- 
tive spheres, is not a law relating to commerce, whether overseas, 
inter-state, or intra-state, but a law giving expression to a 
universal and fundamental condition of the law of property, and 
has not been affected by 8. 92. “Commerce,” in S. 92, means 
commerce in being, whether carried on with the goods of the 
(Commonwealth or of a State, or the goods of private traders. The 
power of eminent domain has not, therefore, l)een abridged or 
laken away from either the Commonwealth or a State by S. 92, 
because a transformation of j>rivate into j)ublic property is not a 
law regulating commerce, hut a law determining a condition 
precedent of commerce. S. .11 (xxxi) is in no way affected by 
S. 92. 

169. A (|uestion as to which there lias been great controversy 
is whether a State may prohibit the export of goods from such 
Slate to another State. In Foggitt Jones S Co,, Ltd, v. The State 
of New South Wales (1916) 21 C.L.R., 857, the High Court held 
that, so far as the New South Wales Meat Supply for Imperial 
Uses Act 1915, S. 5 (i), purported to authorize the Government 
of New South Wales to prevent the export of stock 
from New South Wales to another State, it was an 
interference with inter-state trade and commerce, and there- 
fore invalid as an infringement of S. 92. In Duncan v. 
State of Queensland (1916) 22 C.L.B., 556, this case was 
overruled, but was restored by W, ds A, McArthur, Ltd, 
V. State of Queensland (1920) 28 C.L.B., 530. In Duncan v. 
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of^ueenshnd (supra), S. 02 was read as meaning: given 
ill! owner or other person nho has iw>wer to sell, and given an 
article wliieh is not removed from the »i*opo of <*ommoree by the 
laws of the State, there is to he no distinction or restrietion at 
the boundary of the State. The true meaning, as laid down by 
IV, <(’ A. McArthur. Ltd, v. isHatr of QuccHutaud (supra)* is that, 
exeepting ulien expropriattnl by the State under eminent domain, 
artieh?s eannot be reniov^nl fi*om the si*ope of inter-state com- 
meree by State law, 

170. In W cb-1. McArthur^ Ltd v. Staff of Qua nslapid (1020) 
28 C.L.R., r>:i0, the Queensland Profiteering Pnaniion Act 1920, 
S, 12 (i), made it unlawful for any trader, whether as principal 
or agent, to sell any eommotlity at a price highiT than a price 
♦leelared in the Queensland (rovernineut ihuctif. A New South 
Wales eoinpatn had its travellers in Queensland, and they sold 
eominmlities at a price high<*r than the d<s*lur<sl price for deliveiy 
111 QiuH-iisland Tlu* High roiirt held that, so far as regards 
sales by such travellers of eoiiiimKlities stipulated to eotiie from 
New Soutli Wales to Qu'snislaiid, the QiUMnisIand Act was invalid 
as infringing S. 02. 

Knox CJ, Isaacs and Starke JJ.. (at p. r>50) observed tjiat 
the primary meaning of the A%ords ‘•absolutely is that the 

subject-matter of wliieli they are predieated is to be “absolutely 
•‘free’" from all governmental control by e\ery governmental 
authority, to whom the coniiimiid eoiitained in S. 512 is uddressiHb 
The expression means “free” as “trade, eoniineret‘, and iiiter- 
•*conrse, ” and it refers, not to “giMsls^' or “persons,” but to 
the arts which constitute “trade, eomiiieree, and intereonrsi*. ” It 
is the “intereonrM*” of a Vi<*torian passing into New South 
AVales wOiieh is unfetteixHl, not the man himself. Similarly, if 
he brings gcKsls into New South Wales he is free to do S4>, and to 
pass w'ith such gCMsIs into Queensland, without hindratiee or 
condition imposed hy State law on the aid of fiassage through. 
“But if, for instance, the goods are dangerous, as gunpowder or 
“wild cattle or a mad dog, or are stolen or offensive, he eannot 
“deny his obligation to submit in respect of them to whatever 
^‘lawH are in force in the State on those subjet^ts. The coiistitu- 
“tional freedom pnnlieated lH*giws and ends with respect to the 
“act of trade, commerce, and intereoiirHe.” 8. 92 precludes the 
States from imposing a prior restraint on trade, commerce, and 
interoourae. 

171, A State cannot impose disabilities upon the sale of the 

p rodttctK of vludli not upon th*>' wle of 

local prodnets {Fox v. Bobhinn ( 1908) 8 ■ Xlthough 
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a State could not legislate for the absolute exclusion of a par- 
ticular class of goods, other than liquor (S. 113), yet a State 
could prevent the sale of that particular class of goods as part 
of a general scheme of prohibition for goods within the State,* 
and impose imposts upon the possession of them, but, it is sub- 
mitted, could not make it an offence to have such goods, if 
imported from another State, in the individuaFs possession. Thus 
a State law penalizing the possession of, e.g., cigarettes, would 
have to be read as subject to an exception in favour of cigarettes 
directly imported by the possessor from aiiothcu* State. 

172. Section 92 is limited, in its application, to prohibiting 
discrimination by a State against goods coming from another 
State, on the ground of their inter-state charac^ter. A State law 
may impose upon persons dealing in such goods, in common with 
goods already within the State, such burdens as the State sees fit. 
Thus a State law which, for a licence authorizing the sale of wine 
manufactured from fruit grown in another State, requires a 
greater fee to be paid than for a licence authorizing the sale of 
local wine is an infraction of S. 92 {Fox v. Rohhitts (1908) 8 
C.Ij.R., 115), but, irrespective of S. 113, the State law can 
obviously require licences^ to sell wine in general. (Cf. in 
America the Licence Cases ^ 5 How., 504; liailroad Co. v. Mary- 
land, 21 Wall, 450.) A State may tax, together with its own 
products, goods produced in otlier States, when bi'ought into sutdi 
State for sab* or consumption. When the intej*-state transit is 
over, and goods have l)e<*(»ine part of a mass of pro]>erty within 
the State, such goods may be taxed ; but they must be taxed alike 

^with all other such goods in the State. {Fox v. Rohhins^ supra, 
per Barton J.,' at p. 123; cf. Ennng v. Leavenworthy 22G TT.S., 
464; New York, etc., Ji. Co. v, Pemisylvania, 158 U.S., 431; 
Leloup v. Pori of Mobile, 127 U.S., 640; Pullman^s PaUwe Car 
Co. V. Pennsylvaniay 141 U.S., 18.) 

173. It would .se(TO that the provisions of the Companies Acts 
of the respective States relating to "‘foreign companies'' would, 
in certain eircumstanees, be cut down in their application by 
S. 92. A company incorporated in another State might not have 
to register in a given State for the purpose of carrying on 
business therein, if its business were entirely of an inter-state 
nir\t.ure.* (Cf. International Text Book Co. v. Piggy 217 U.S., 

2 Cf . V. Tennessee, J79 U.8., 343, where a State Statute for- 

bidding the skiie of cigarettes was upheld so far as it |>onaUzcd the sale of 
cigarettes which Etad ceased to form part of an original package.'* 

3 This does not apjfivdy to Insurance Companies ; in Paul v. Virginia, 8 
Wall., 168, a Virginian 8i^tute requiring foreign fire insurance companies to 
take out licences was upbmtd on the ground that the issuing of a policy of 
insurance is not a transaction ;.<»jf commerce. 
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91.) ; ln*a similar manner a State statute, taxing all corporations 
doing business “in the State, on the total value of their capital 
stock, might have to be read as excepting a corporation of another 
State purely engaged in inter-state commerce, and merely enter- 
ing the State for that purpose. (Cf. Gloucester Ferry Co. v, 
Pennsylvania, 114 l^S., 194; Philadelphia 8.8. Co. v. Penn- 
sylvania, 122 U.S., 326.) 

174. Any State legislation as to imported commodities would 
(it seems) be subject to the over-riding power of the Common- 
wealth if it <*onflit*ted with Commonwealth legislation in the 
I>remises. (Cf. the American view expressed in the Licence 
Ca^es, 5 How\, 504.) 



CHAPTER XI 

THE REJECTION OF THE DOCTRINE OP IMMUNITY 
OP INSTRUMENTALITIES AS BASED ON IMPLIED 

‘^PROHIBITION.’’ 

175. A question? which has occasioned much controversy, is 
whether, in like manner as incidental powei‘s art* implied in the 
grant of legislative powers to the Commonwealth, certain restric- 
tions upon the Commonwealth and States are implicit in the 
Constitution, by reason of the Constitution having been based 
upon a consensual compact between the people of the component 
States. In Amalgamated Society of Engineers v. Adelakb^ 
Steamship Co,, Ltd. (1920) 28 C.L.R., 129, the High Court 
definitely rejected the doctrine of the immunity of instrumentali- 
ties, based upon the principle of “necessity”; that is, upon- 
implied prohibition. 

176. The doctrine (so rejected) of the immunity of instru- 
mentalities, which had been evolved by previous decisions of the 
High Court may be thus stated: The scfheme of the Constitution 
being the establishment of separate quasi-sovereign, governments, 
necessity requires that every power of each must be construed 
as limited and restricted so as not to impair the independence of 
the other ; one of the implied limitations being that 'which pre- 
cludes the States from taxing the agencies whereby the central 
government performs its functions, for oth(*rwise it would be 
Avithin the poAvers of the States to cripple tlu* operations of the 
national goA’^ernment : similarly the national goA^ernment cannot 
tax the agencies of the States’ gOAwnments; and this principle 
AA’as held to be applicable to all control, whether by taxation or 
rc*gulatiA'e legislation, by the one goA’^eriiment-OA^er the operations 
of the other.^ The basis of the doctrine is an implied contract in 

1 8ee Cooley, Constitutional Limitations, p. 680, cf. seq. ; Aloore, op. cit., p. 
421, ef. seq. The. doctrine was flrst stated in McCuUoch v. Maryland, 4 
Wheat., 316 (a State could not impose a tax on a note issue of the National 
Bank, c*f. Osborn v. Banlc, 9 Wheat., 738; Veazie Bank t. Fenno, 8 Wall., 
f333). Other American illustrations are Weston v. City Council of Charleston, 
2 Pet., 449 (State Corporation tax on United States bonds invalid) ; United 
States Telegraph Co. Tewas, 105 U.S., 460 (State tax invalid on business 
done for the United States) ; Femhina .Consol Silver Mining Co. v. Penn- 
sylvania, 125 U.S., 181; The Banks v. Mayor, 7 Wall., 16 (State tax invalid 
on United States certificates of indebtedness) ; Bank v. Supervisors, 7 Wall., 
26 (or legal tender notes); Home Savings Bank y. Des Moirtes, 205 U.S., 
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this t>dbalf between the parties to the Federal union, the High 
Courts having purported to give effei^t to the rule laid down by 
Bowen L.J. in The Moorcocks 14 P.D., 64, at p. 68: “The impli- 
“cation which the law draws from what must obviously have 
“been the intention of the parties the law draws with the object 
“of giving efficacy to the transaction.'* 

177. Prior to the decision in the Amdlgamaied Society of 
Engineers v. Adelaide Steamship Co., Ltd. (1920) 28 C.L.R., 
129, the High Court had held the above doctrine ap]>licable to 
the following cases: 

(a) State taxation of a Federal officer in respect of his 
Federal salary ; the ground of the deHusion being that, as 
the impobition (»f a tax might interfere with the fns* 
(‘xcreise of the legislative or cx(‘cutive power of the 
(Commonwealth, such interferenee must be implicitly 
forbidden by th<* (Constitution of the (Commonwealth, 
as inconsistent with the supremacy of the Federal 
(Government, although no express prohibition is con- 
tained therein, for the operations of the instrumentality 
were regarded as being substantially the operations of 
the Federal (Government. D^Emdcn v. Pedder (1904) 
1 (\L.lt , 91 (State revenue duty stamps): Deakin v. 
Wehh (1904) 1 (Mi.ll., 585, over-ruling Wollaston^s 
Case, 28 V.L.H., 307 (State income tax) ; the matter 
came before the Privy Council in Webh v. Outtrim 
1907, A.C, 81, who held a contrary view, but the High 

Ohio V, ThomaSt 173 U.8., 276 (Rtate could not regulate use of 
oleomargarine in a Federal Soldiers^ Home); Pfummfr v. Coler, 178 TT.8., 
115 (State may place inheritance tax on United States bonds, or tax cor 
porations upon their corporate stock, although portion invested in such bonds, 
Insvraner Co. v. 24 ew York, 134 U.S., 594) ; Dobbins v. Commtsstovrrs 
of ICrir County, 16 Pet., 435 (State cannot tax salary of officer of United 
States); CoUccior v. Day, 11 Wall., 113 (United States cannot tax State 
Judge) ; South Carolina v. United States, 199 U.S., 437 (a State entering 
upon the domain of ordinary business not exempt from Federal taxation, cf. 
Flint V. Stom Tracy Co., 220 U.S., 107) ; Pollock v. Farmers, etc., Co., 157 
U.S., 429 (United States income tax upon interest derived from State on 
Municipal securities invalid); Lane Co. v. Oregon, 7 Wall., 71 (United 
States cannot compel States to accept notes in. payment of taxes, see Hall, 
op. eit., p. 1287) ; Van Allen v. Assessors, 3 Wall., 537 (Federal Statute may 
jiermit State taxation of Federal instrumentality) ; set* also Webber v. 
Virginia, 103 U.S., 344; Thompson v. Union Pacific Rail Co., 9 Wall., 579; 
Rail Co, V. Peniston, 18 Wall., 5; Cafifomia v. Central Paeiffe Rati Co., 127 
U.S., 1, 

2 III Attorney-General for Queensland v. Attorney -General for the Com- 
monicealth (1915) 20 148, at pp. 162-3, Griffith affirmad that 

the basis of the doctrine was that principle laid down in The Moorcock 
(supra). 
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Court, in Baxter v. Commissioner of Taxes (1907) 4 
C.L.R., 1087, declined to be bound by the Privy Coun- 
cil’s decision, and reaffirmed D*Emden v. Pedder (1904) 
1 C.L.R., 91, which w'as followed in Flint v. Webb 
(1907) 4 C.L.R., 1178. 

But the Commonwealth Parliament was held to be capable of 
making its grants of salaries to Commonwealth oflScers subject to 
taxation by the States {Chaplain v. Commissioner of Taxes for 
South Australia (1911) 12 C.L.R., 375; cf. California v. Central 
Pacific Railroad Co., 127 U.S., 1). 

The ease of D*Emden Pedder laid down the following rule 
(at p. Ill) : “When a State attempts to give its legislative or 
“executive authority an operation which, if valid, fvould fetter, 
“control, or interfere with the free exercise of the legislative or 
“executive power of the Commonwealth, the attempt, unless 
“expressly authorized by the Constitution, is to that extent 
“invalid and inoperative”: (a rule based by the present High 
Court on supremacy, and stated to be a paraphrase of S. 109 of 
the Constitution (see par. 179, post.) ). 

(h) Municipal rating of Commonwealth property. Muni- 
cipal Council of Sydney v. The Commomvealih 
(1904) 1 C.L.R., 208, at p. 230, citing Wisconsin Cra- 
tral Railroad Co, v. Price County, 133 U.S., 490 (but 
the matter is covered by S. 114 of the Constitution). 

(c) State stamp duty on a transfer of real estate to the 
Commonwealth : The Commonwealth v. State of New 
South W(des (1900) 3 C.L.K., 807 (distinguishing 
Snyder v. Bettman, 190 Il.S., 249). 

(d) Interference by the Commonw'ealth with State instru- 
mentalities, e.g.. State railways: Federated Amalgam- 
ated Government Railway, etc.. Association v. New 
South Wales Traffic Employees^ Association, 4 C.L.K., 
488, holding that an organization consisting solely of 
employees on State railways was not entitled to regis- 
tration under the Commonwealth Conciliation a'nd Arbi- 
tration Apt 1904; Federated Engine Drivers' and Fire- 
nien*s Association v. Broken Hill Proprietary Co, 
(1911) 12 C.L.R., 398, holding the Board of Water 
Supply and Sewerage, Sydney, to be a State instru- 
mentality and not bound by an industrial award under 

^ the above Federal Act (but distinguish Federated 
Engine Drivers^ and^Firemen\s Association v. Broken 
Hill Proprietary Co, (1913) 16 C.L.R., 245, holding 
that a municipality, engaged in trading operations, is 
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not a State instrumentality, and heiiee subject to indus- 
trial au-ards of the Federal arbitral tribunal). 

178. On the other hand, the High Court held the doctrine not 
to be applicable to the following eases: 

(a) Importation of goods by a State Government : Attorney- 
General for New South Wales v. Collector of Customs 
(1908) 5 CJj.R., 818, holding that Commonwealth Cus- 
toms duties were payable on steel rails imported into 
New South Wales by the New South Wales Government 
for State railways; see also The King v. Sutton (1907) 
o C.L.R., 789. 

(h) State stamp duty on cheques drawn l)y customers on 
the (Commonwealth Bank: Tleiner v. Scott 0915) 19 
C.L.R., 381 ; holding that the application of the doctrine 
of immunity of instrumentalities cannot be (*laimed by 
the Commonwealth Bank with regartl to stamp duty 
iiiijmsed by a State on cheques, if such (*he(|ue is drawn 
by a customer in the course of ordinary conim(*rcial 
business, on the ground that the carrying on of ordiiiary 
banking business is not a function of the i‘.\ecutiv<* 
government of the Commonwealth, (( -f. Jiuttenvorth 
V. Commonwealth Bank, 22 (\L.R., 200.) 

(c) State stamp duty on a ti*ansfer by tlic^ Commonwealth 
to an individual : Commonwealth v. State of New South 
Wales (1918) 25 (M..R., 375. 

(d) The Federal Land Tax Assessment Act 1910-1914, in so 
far as it purports 1o imi>ose land tax upon leasehold 
estates in Crow’ii lands: Attorney -General for Queens- 
land V. Attorney-Oeneral for the Commonwealth (1915) 
20 C.L.R., 148, rejoi'ting the contention that the* statute 
>vas an attempt to control the administration of tlie 
waste lands of (he Crown vested in (he States. 

179. In Amalgamated Society of Engineers v. Adelaide Steam- 
ship Co., lAd.^ (1920) 28 C.B.R., 129, the respondents were 
carrying on trading op(‘ratioiis under tin* Western Australian 
Trading Concerns Acts 1912-1910, which operations, in point of 
fact, could give rise to “industrial disputes’' within S. 51 
(xxxv) of the Constitution, if the respondents had been private 
individuals, instead of being the repre.sentatives of the State of 
Western Australia. The question was whether, upon the true 
construction of the Constitution, such “industrial disputes” can 
be found to exist between State (jovernment trading con<*ern8 
and their employ^^es. Tn other words, are such Government con- 
cerns immune from Federal legislation ? 

See a recent article on tliis flecision by Sir Robert Garraii in La%o 
Quarterly Review, Vol. XL, p. 202. 
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It if* to be observed that the matter was (other aspects of the 
case apart) eapal)le of being disposed of on the short ground 
that the doctrine of immunity of instrumentalities did not apply 
either in Australia or America, where State Governments are 
carrying on trading functions and not governmental operations* 
(South Carolina v. Cnited States^ 199 TJ.S., 437; Flint v. Stone 
Tracy Co., 220 U.8., 107; Federated Enr/ine Drivers^ and Fire- 
nien^ft Ast'ociation v. Broken Hill Proprietary Co. (1911) 12 
C.L.R., 398, at pi>. 426, 442; AuHtia'ian Workers* Union v. 
Adelaide Milling. Co. (1919) 26 C.L.K., 460, at pp. 466, 471.) 
The non-application of the doctrine is clear, because that doctrine 
is bascMl on implic^d (contract, and no one could maintain that a 
trading concern carricnl on b\' a State or municipality is an 
Hgen<*y of such a chara(*ter that interference with it by one of the 
contracting parties to the Federal compact would involve a direct 
breach of the basis of the Federal contract, as involving such an 
interference as would cripple the etfeetive operation of the 
governmental functions of one of the contracting parties, with 
the result that such contracting party would be deprived in some 
degree of the fruits of the c*ontract. Tn short, the doctrine of 
immunity of instrumentalities enures to governmental agencies 

stricto sensu, and not to ordinary business enterprises which 
hapi)ened to be <-onducted by a State Government. (Of. Moore, 
op. cii., p. 431.) 

In South Carohua v. I utfed States (siiimi) the (’ourt were of 
opinion that it was r(‘asonab]c to hold that, while the Federal 
Government may do nothing by taxation in any form to prevent 
the Slate fully dis(*harging its governmental functions, yet, 
Avhenever a Sta1<' engages in a business Avhich is of a private 
nature, that business is not withdrawn from the taxing power 
of Gongress. In Flint v. Stone Tracy Co. (supra) the Court laid 
down: “The time distinction is between the attempted taxation 
“of the operations of the State essential to the execution of its 
“governmental fuiudions and which the State <*an only do itself, 
“and those activities which are of a private character.” 

But the High Court took the opportunity, afforded by the 
Engineers Case, to disavow the doctrine of immunity of instru- 
mentalities, so far as it rests on implication “drawn from what is 
“called the principle of ‘necessity* but nevertheless rc-asserted 
the accuracy of the above-cited rule in D*En\den v. Pedder (1 
C.L.R., at p. Ill), “when a State attempts to give to its legisla- 
“tive or exetuitive authority an operation which, if valid, would 
“fetter, control, or interfere with the free exercise of the legis- 
“lative or executive power of the Commonwealth, the attempt, 
‘ ‘ unless expressly authoriz€^ by the Constitution, is to that extent 
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and inoperative/’ on the basiR of the supremacj-* of 
Comu^ wealth legridation created hy S. 109 of the ConKtitiition. 
This elearly eliminates any reciprocity of immunity of instru- 
mentalities in favour of the States. 

180; The decision in the Engineers^ Case (supra) laid down as 
the cardinal principle, (ruidin^ interpretation of the AustraHan 
Constitution, that the Australian Constitution is to be expounded, 
and lariveii effect to, aecordinf? to its own terms* in aecordanee 
with ordiiiaiy principles of statuiory construction. (Sec par. 
90, ef srq., (mie.) It is to be noted that^ as pointed out hy the 
pre<*edinpr paragraphs of this ehapter, Clriffith (\J. purported 
to b(‘ applying when evolving tlie doctrine of immunity of 
instrumental Ities, principles of eonstruction of contracts. 

181. It is to be observed that thert‘ is no expx'oss declaration, 
in tlic Tnitcd States Constitution, .similar to S. 109 of the Aus- 
tralian Constitution, and that the im])liiHl supremacy of each 
government in its own sphere is at the basis of tin* doetrine of 
immunity of instrumentalities as formulated in the Cnited States. 
In tin* Cnit<*d States the doetrine r€*eeived its ineeptioii in the 
assertion of fr<*exlom of Federal instrumentalities from State 
taxatioji. Under the Australian Commonwealth ( V>iistitut ion 
there is, in reality, no nec<l to rest such a freedom on im])lieation, 
for the C^ominonw<*al1h eoiild, by statute, declared by the Imperial 
Parliament to prevail, prescribe such fre(*dom. Tims it eould, 
by statute, declare immunity in a case the exact parallel of 
McCulloch v. MarylamU 4 Wheat., JlKi,** whereby the doctrine 
was instituted in Ameriea. 

182. The High Court, in Amalgamated Society of Engineers v. 
Adelaide Steamship Co.^ Ltd. (supra), ])assed under review the 
prior Australian decisions as to the immunity of instrumentali- 
ties. The High Court reaffirmed D*Emden v. Pedder, 1 CMj.IJ., 
tH, on the ground that it was a ease of confliet between (\)m- 
monwealth law and State law. The Commonwealth Audit Act 
1901 rtsfuired written vouehers for all payments of public* 
moneys. A State Aet, making it an offence to give sueh a voueher, 
ex(*ej>t on a condition imposed by the State Legislature, namely, 
payment of a tax, was inconsistent with the (Nmimonwealth law. 
Hence S. 109 of the Constitution oj>eratetl, and the decision in 

■*Iii A.-G. for Queensland v. A.-G, for the Commonwealth, 20 C.Tj.R., at 
p. 163, Griffith C.J. based the rule in D^Emden v. redder upon construction. 
Of it, he said, ''this rule .... is a rule of construction, and is merely 
'‘an application of the general rule applicable to the construction of all 
"contracts, the principle of which is clearly cKprABHcd in ... , The Moor- 
**coek,** see pars. 176-7 (ante). 

« As to this case, see par. 176 (n), ante. 
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D^Emden v. Pedder rests on the supremacy created by that 
se(5tioii, and is, in the view of the present High Court, sound. 

183. The High Court considered that the decisions in Dedkin 
V. Wehh (1904) 1 C.L.R., 585, and Baxter v. Commissioner of 
Taxation (1907) 4 C.L.R. , 1087, that State Income Tax Acts did 
not validly extend to tax moneys which had been received as Com- 
monwealth salary, could not be reaffirmed on the first ground, 
on which they were based, namely, implied prohibition, but might 
be upheld if, on a proper construction of the State and Federal 
Acts, such A<‘ts conflict, in which event the State's Acts would be 
invalid to the extent of the conflict. “ But that is so by force of 
“the express words of S. 109, and not by reason of any impli<*d 
“prohibition. The final r<‘snlt is to be reached, not by a CU)ramoii- 

wealth Act permitting the State Jjegislature to exercise a power 
‘Mt does not possess, except where tin* Constitution, itself so pro- 
“vides, as in S. 91 and S. 114, but by valid Commonwealth 
“legislation <»xpressly or impliedly by marking limits conflicting 
“with Stai(* legislation which is valid excerpt for the op<*ration of 
“S. 109. It is on this ground that the actual decision in Chaplin 
“v. Commissioner of Taxes (/S'.A.) is to be upheld as correct.” 
(Amalgamated Society of Engineers v. Adelaide Steamship Co.^ 
Ltd, (supra).) 

184. The High Court over-ruled the Railway Seroanis Case, 
4 C.L.R., 448 (ihid). It negatived the doctrine that the rule in 
D^Emden v. Pedder can be a]>plied conversely in favour of State 
instrumentalities, and proceeded to over-rub* the decision on the 
grounds: (a) “Railways not only can be, but have be(*n and are 
“at the pr(‘seut time, privately ownecl and operated. They do 
“not stand in any ditfer<*iit position, so far as regards the legis- 
“lativ(‘ authority of tin* Commonwealth under PI. XXX\', from 
“that occupied by the trading concerns of Western Australia.” 
(b) “Ft is hopeb*ssly op]>osed to the decision,” in Attorney- 
General for New South Wales v. Collector of Customs, 5 C.L.R., 
818. Both of thes(* grounds are capable of being put on the very 
narrow platform that State-owned railways, like State-owned 
trading concerns, are not instrumentalities of government m 
stricto sensu. The High Court considered Attorney -General for 
N.8,W, v. Collector of Customs to be sustainable on the principles 
they were enunciating. 

The High t^ourt concluded its judgment in Amalgamated 
Society of Engineers v. Adelaide Steamship Co,, Ltd. (supra) 
by stating (at p. 159) : “There are other cases in which the 
“doctrine of implied prohibition is more or less called in aid to 
“limit the otherwise plain import of legislative grants to the 
“Commonwealth; it is sometimes difficult to say how far the 
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^‘deeisabn is dependent upon such a doctrine, and therefore we 
‘‘hesitate to pronounce upon those cases, and leave them for 
“further consideration, subject to the law as settled by this 
“decision, but it is beyond any doubt that the doctrine of 
“ ‘implied prohibition’ can no longer be peimiitted to sustain a 
“contention, and, so far as any recorded decision rests upon it, 
“that decision must be regarded as unsound.” 

185. Since the decision in the Engineers^ Case (supra) the 
High Court has applied the principle of the supremacy of 
Federal legislation to upholding S. 52 of the Commonwealth 
Inscribed Stock Act 15)11-1918, which provided that the interest 
derived from Commonwealth stock or Treasury bonds shall not 
be liable to State income tax. {The CommonweaUh v. State of 
Queensland (1920) 29 C.L.R., 1.) Knox C.J. entertained no 
doubt that the section fell wdthin the grant of Federal powder 
conferred by S. 51 (IV) of the Constitution, whereby the Com- 
monwealth Parliament is eni])owered to make laws with respect 
to “borrowing money on the i>ublic credit of the Commonwealth.” 
Isaacs and Rich JJ. laid down (at p. 21) that the pow^er conferred 
by S. 51 (IV) includes the po\ver to fix the terms of the bargain 
between the (-ominon wealth and the lenders, and to ensure by 
appropriate and paramount legislation that the terms it provides 
shall be enforced. .They applied Chaplin v. Commissioner of 
Tares, 12 C.L.Ii., ^375 (supra). 

In Davoren v. (UmimontvcHUh Commissiejner of Taxa^ 
tion, 29 A.L.R., 129, th<* three appellants ciainied exemp- 
tion from Federal income tax on the ground that the 
Coinmonw^ealth Constitution did not confer power to impose 
such taxation in respect of official salaries received by State 
officers omxdoyed by the Railway Commissioners, Public* Trust 
Office, and l^ublie Works Department, of New South Wales, it 
was held, applying the Engi7ieers^ Case, that the appellants w'(*re 
not exempt from such taxation, find that the Commonwealth had 
po^ver to so tax such officers. 



CHAPTER XII 

THE SEVERANCE OP VALID FROM INV^ALID PROVL 
SIONS OP A COMMONWEALTH STATUTE. 

386. lu the event of it l)eing established that certain provisions 
of a statute of^'the Commonwealth Legislature are invalid, as 
being beyond the competence of that Legislature, it then bt*comes 
iieisessary to ascertain whether it is possible to apply the test of 
severability of subject-matter. The unconstitutional ultra vires 
portion of a statute may be severable from the remaining provi- 
sions of such statute, in which event the statute will be read as if 
the unconstitutional provisions w^ere deleted, and the reinaiiiiug 
intra vires provisions will be given effect to, notwithstanding that 
portion of the statute be ultra vires. The question of the applic- 
ability of the test of severability^ of subject-matter is a diflfieult 
one in some instances. 

187. Where a Federal statute contains a single section ultra 
vires of the Legislature, if that section is the vital portion of the 
Act, and .its deletion would render the remainder of the Act 
nugatory or absurd, the whole statute is void, but if it is merely 
of a setfondary or subsidiary nature, then it may be severed from 
the whole, and the Avhole may still remain valid : ‘ ‘ If when the 
** unconstitutional portion is stricken out, that which remains is 
“complete in itself, and capable of being executed in accordance 
" ^ with the apparent legislative intent, wholly independent of that 
“which was rejei'.ted, it must be sustained.’’ (Cooley, Constitu- 
iional lAmitaiionSf p. 209.) 

188. If a statute attempts to accomplish two or more objects, 
one of which is ultra vires^ the statute may nevertheless be valid 
as to the other object. 

389. If the purpose of the statute is to accomplish one object 
only, and some of the provisions in that behalf are void, the whole 
will fail, unless sufficient remains to effect the object without the 
aid of the ultra provisions. If the whole statute (whether 
it be the two objects, or whether it be the single object, and the 
provisions for effectuating lhat object) is interdependent, then 
the whole must fail. As was said in a case on appeal from 

1 For collection of dicta on the subj^t, sec Maclood, Tbc Higli Caurt on 
the Interpretation of StatuteSf p, 2(^. 

■ 94 . 
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7ana4ii: “The offendinfc provisioii« are, in their Lordships’ view, 
•so iatierwoven into the sc-heme that they are not severable.” * 

19Q« The provisions within the legislative competence, and the 
jxtra vires provisions, may even be contained hi the same section 
>f the statute, and yet be entirely severable, so that the first may 
stand although the other be rejected as uncoustitutional. The 
distribution of the legislative enactment into sections is purely 
artificial. The point is, whether or not the provisions are 
“essentially and inseparably connected in substance” (Cooley, 
ibid). 

191. Criteria for determining whether intra vires provisions 
of a statute can be so severed from ultra vires provisions as to 
preserve the efficacy of the fonner, may be thus summarused: 
If the constitutional and unconstitutional provisions of the Act 
are so mutually connected with and dependent on each other, as 
conditions, considerations, or compensations for each other, as to 
warrant a belief that the Legislature intended them as a whole, 
and that, if all could not be carried into effect, the Ijegislatiirc 
would not pass the residue independently, then the whole must 
fail. (Cf. Warren v. Mayor of (Itnrlvstown, 2 Gray, 84, cited 
by Isaacs J. in R. v. Commonwealth Court of Conciliation and 
Arbitration, ejr parte Whybrow Co., 11 C.L.R., 1, at p. 54. See 
also R. V. Co, of Fishermen of Flavcrsham, 8 T.H., 352 (by-laws) ; 
Blackpool Local Board v. Bennett, 4 H. & N., 127 ; II all v. Nixon, 
L.R., 10 Q.B., 152, at ]). 100; Kearney v. Whitehaven Colliery Co. 
(1893) 1 Q.B., 700, at p. 713 (contracts) ; Trade Mark Cases, 100 
r.S., 82; United States v. Ju Toy, 198 T.S., 253; Cooley, Consti- 
tutional limitations, p, 209.) 

192. Where a Commonwealth statute, the Conciliation and 
Arbitration Act 1904, dealing generally with “(Vmciliation and 
“Arbitration for the prevention and settlement of industrial dis- 
“putes” (S. 51 (xxxv) ) purported to extend to State railways, 
an object held by the High Court not to be intra vires of the 
Commonwealth, the invalid provision eould be excluded and the 
remainder of the statute retained. {Federated Amalyamaied 
Government Railway, etc.. Association v. N,S.W. Railway Traffic 
Employees* Association^ 4 C.L.R., 488. The actual decision as 
to the provision being ultra vires in this case has been over- 
ruled in Amalgamated Society of Engineers v. Adelaide Steam- 
ship Co. (1920) 28 C.L.R., 129. Sec par. 175, et seq., ante.) 

193. So also the provision of the last-mentioned Common- 
wealth Act enabling the Federal arbitral tribunal to declare a 
common rule in any particular industry, being ultra vires of the 
Commonwealth, could be severed from the valid provisions ^Ans- 

2 See in re JfdHative and Referendum Act (1919) A.C., 985, at p. 944. 
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tralian Boot Trade Employees^ Federation v. Whyhrow^ 11 
C.L.R., 311 ) . The validity, or invalidity, of the offending section 
in no wise affe«*.ted the general scheme of the statute. 

194. The statutory provision in excess of Commonwealth power 
must be separable “so as to leave the remainder jast where 
“Parliament has directed and not a fraction more,” otherwise 
the whole statute will fail, ^ * because unauthorized by the organic 
“law.'’ (Per Isaacs J. in Osborne v. The Commonwealth (1911) 
12 C.L.R., 321, at p. 367 ; State of New South Wales v. The 
Commonwealth, ,20 C.L.R., 54, at p. 83 ; cf . United States v. 
Reese (1875) 92 TT.S., 214; Pollock v. Farmers* Loan and Trust 
Co,, 157 U.S., 429; Poindexter v. Greenhow, 114 U.S., 270, at 
p. 304; Spraigue v. Thompson, 118 TT.S., 90.) 

195. If a provision of a taxing Act has to be eliminated as 
ultra vires, then, if such provision was one preventing or limiting 
liability to be taxed, the whole statute fails. {Osborne v. The 
Commonwealth, 12 (Mj.R., 321. See also Pollock v. Farmers* 
Loan and Trtist Co,, 157 TT.S., 429, at pp. 635-7.) 

196. The High Court has rejected the proposition that the test 
is, that if the Court, on a consideratif)ii of the whole statute, 
and rejecting the parts hejld to be ultra vires, is unable to say that 
the Legislature would have enacted the rest without them, the 
whole statute must be held invalid (see Employees* LiabiUty 
Cases (1907) 207 TT.S., 463, at p. 501 ; El Paso and North Eastern 
Railway Co, v. Gutierrey, 215 TT.S., 87), and have suggested as a 
test “whether the statute with the invalid portions omitted would 
“be substantially a different law as to the subject-matter dealt 
“with by what remains from what it would be with the omitted 
“portions forming part of it.” (See R, v. Commonwealth Court 
of Conciliation and Arbitration, ex parte Whybrow & Co., 11 
C.L.R., 1, at pp. 26, 27.) This statement is not inconsistent with 
that above dcriv('d from Warren v. Mayor of Charleston. (See 
par. 191, ante.) 

197. Where the Commonwealth Legislature assumed jurisdic- 
tion over a whole class of ships, over some of which it had, and 
over others of which it had not, jurisdiction, and placed the whole 
class on the same^ footing, the whole law failed on the ground that 
the Court would be, in effect, making a new law if it gave effect to 
the statute as a law^ intended to apply to part only of the class. 
{Owners of S.S. KalihUi v. Wilson (1910) 11 C.L.R., 689.) “We 
‘^tannot say of the enactment as to the coasting trade that part 
“is good and part is bad, because there* are not two parts of the 
“enactment, it is one.” {Ibid, per Isaacs J.) 

The case of Owners of S,S, Kqlibia v. Wilson was distinguished 
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in Newcastle and Hunter River Steamship Co:, Ltd. v. Attorney- 
Oenerai for the Commonwealth (1921) 29 C.L.R., 357, at p. 369, 
in which case the High Court held that the provisions of the 
Navigation Act 1912-1920 were invalid, to the extent that they 
purported to prescribe rules of conduct to be observed in respect 
of ships engaged solely in the domestic trade and commerce of a 
State, but held that in consequence of S. 2 (2), which provided: 
“This Act shall be read and construed subject to the Constitu- 
“tion, and so as not to exceed the legislative power of the Com- 
“ monwealth, to the intent that where any enactment thereof 
‘ ‘ would, but for this subsection, have been construed as being in 
“excess of that power, it shall nevertheless be a valid enactment 
“to the extent to which it is not in excess of that power, neither 
the whole Act, nor the particular sections thereof attacked, were 
rendered invalid by reason of the fact that in those sections there 
were included, in one collective expression, objects as to some 
of which the particular enactment was invalid. 

The High Court said: “We think this provision is a legisla- 
“tive declaration of the intention of Parliament that, if valid 
“and invalid provisions are found in this Act of Parliament, 
‘ ‘ however interwoven together, no provision within the power of 
“Parliament shall fail by reason of sxich conjunction, but the 
“enactment shall operate on so much of its subject-matter as 
“Parliament might lawfully have dealt with. . . . The deci- 

“sion in the Kalibia Case proceeded on the footing . , . that 

“it did not appear that Parliament would have imposed the rule 
“as to some only of the class if the whole class could not be 
“affected. . . . There is nothing to prevent Parliament legis- 
“lating in this way in order to make its intention clear. “ 

198. If to make the statute effective it is necessary to practically 
re-draft the statute and alter it into a measure with a different 
purpose, then the law fails. {Colonial Sugar Refining Co. v. 
A.-G. for the Commonwealth, 15 C.L.R., 182 ; cf. in re Initiative 
and Referendum Act (1919) A.C., 935, at p. 944.) 

199. Cooley instances a general law for the punishment of 
offences, purporting to have a retroactive as well as a future 
operation, which in the United States would be invalid so far as 
it was an ex post facto law, but which invalidity would not affect 
the operation of the law in regard to the cases which were within 
the ambit of legislative competence. (Cooley, op. cit., p. 209.) 
A similar position would arise in the Commonwealth as to a 
statute purporting to have an extra-territorial as well as a 
municipal operation. 

200. In the United States, it has been laid dovrn that, unless it is 
impossible to avoid such a result, a general revenue statute should 
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never be declared inoperative in all its parts because a particular 
part relating to a distinct subject may be invalid (Field v. Clark, 
143 ILS., 693) ; this is an entirely different matter from such an 
ultra vires provision preventing or limiting liability to be taxed 
as is mentioned in par. 115, tmie. 



PART II 

THE LEADING HEADS OF FEDERAL 
LEGISLATIVE POWER 




CHAPTER XIII 


THE FEDERAL LEGISLATURE. 

The Senate and House of Represen tativks. 

201. The Constitution vests the legislative power of the Com- 
monwealth in ‘'a Federal Parliament” consisting of **the Queen, 
“a Senate, and a House of Representatives.” The Crown is 
represented by the Governor-General (S. 2). Such Parliament 
must meet annually (S. 6). 

202. The bicameral system, thus adopted, was deemed necessary 
to the maintenance of the Federal basis of the Constitution. The 
Senate is composed of six senators for each State (S. 7). Equal 
representation, in the Senate, of the several constituent States, 
is a cardinal provision (S. 7). The senators are directly chosen 
by the people of the State voting as one electorate,^ and hold 
office for six years, except after a dissolution of the Senate, when 
one-half retire in three years (S. 13). As a corollary to equal 
representation of the States in the Senate, the Constitution pro- 
vides that each senator shall have one vote, the President (who 
is a senator elected to office by the Senate (S. 17) having a vote 
on all questions, but no casting vote (S. 23) : in ease of the votes 
being equal the question passes in the negative (S. 23). 

203. The duty of (*ausing writs to be issued for elections of 
senators for the State is imposed on the Governor of such State 
(S. 12). The Governor of a State, in so issuing writs for the 
election of senators, acts in the capacity of constitutional head of 
the State, and not as an officer of the Commonwealth; conse- 
<(nently mandamus will not lie to him to issue such writs.- 

204. Casual vacancies in the Senate are filled by the State Par- 
liament, if sitting, but if the State Parliament is not sitting, by the 
State Executive, until the ' State Parliament meets (S. 15). 
Where, however, the Court of Disputed Returns has declared a 
periodical election of senators for a State to be void, the vacancy, 

3 Parliameut may however prescribe that in making such direct choice the 
people may vote otherwise than as one elctorate, B. 7. 

-if. V. Governor of South Australia (1907), 4 1497. Even in the 

Canadian Provinces, where the Provincial Lieutenant-Oovernor is appointed 
by the Dominion, '^the Liieutenaut-Govcrnor is as much the representative 
‘‘of His Majesty for all purposes of Provincial Government, as is the 
“Governor-General for all purposes of Dominion Government^' (in re The 
Initiative and Heferendum Act (1919) A.C., 935, at p. 941, citing Liquidators 
of the Maritime Bank of Canada v. Receiver-General of New Brunswick, 
(1892) A.C., 437). 
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consequent on such declaration, is not a vacancy within S. 15 of 
the Constitution, and is to be filled, not by the State Parliament, 
but by a popular election.® 

205. As contrasted ’with the composition of the Senate by equal 
representation of States, the House of Representatives consists of 
members <*hosen by the people of the Commonwealth, voting in 
electoral divisions organized on a population basis (Ss. 24>29). 
The number of members of the House of Representatives is pre- 
serib(‘d as being as nearly as practicable twice the number of 
senators (8. 24), with a stipulation that five representatives at 
least must be chosen for each State (S. 24). An electoral divi- 
sion cannot be formed out of parts of different States (S. 29). 
Representatives hold office for three years (S. 28). Vacancies 
are filled by popular election (S. 33). Unlike the President of 
the Senate, the Speaker of the House of Representatives has no 
vote other than a casting vote (S. 40). The provisions requiring 
equal representation of States in the Senate, and a minimum 
number of five representatives for each State, apply only in 
favour of the present States, and not to any new States that may 
be formed (Ss. 7 and 24). 

206. The principle of ‘‘one man one vote” is embodi(‘d in the 
Constitution and obtains in the ease of both Senate and Housc> 
of Representatives (Ss. 8 and 30). Parliament was given, by 
the Constitution, the right to prescribe the qualifications of elec- 
tors (Ss. 8, 30), subject to the limitation that no adult person, 
who has or acquires a right to vote at elections for the more 
numerous House of the Parliament of a State shall be prevented 
from voting at Federal elections (H. 41; MiiramatH v. Common* 
wealth Electoral Officer {Western Australia) (1923) 32 C.L.R., 
500), and in 1902 adopted adult suffrage, male and female.** 
Parliament is empowered to make laws regulating elections (Ss. 
10, 31, and 51 (xxxvi) ),^’ and also to declare the powers, privi- 

a Vardon v. O ’Loffhhn, o C\L,K., 201. 

4 Commonwealth Franchise Act, 1902. . 

a S. 181 A.aV. of the Commonwealth Electoral Act^ 1902-11, requiring that, 
after the date of issue, and before the return of any writs for elections or 
rt*forendum, all eleetioii material and newspaper artidles must be signed by 
the authors, is referable to, and a valid exercise of this power, Smith v. 
Oldham (1912), 15 C.Li.H., 355. The Federal power to make laws for tht» 
regulation of Federal elections is an exclusive power (thid, at p. 358). The 
Commonwealth may valitUy provide that on the polling day for a Federal 
election, no referendum or vote of the electors of any State may be taken 
under State law {The Kina v. Brisbane Liatmsing Court (1920), 28 C.L.lt., 
23) ; the result of disobedience by the State of the Commonwealth law is the 
invalidity of the State vote (e.g., Iioeal Option poll), and everything done 
pursuant to it, e.g., the determination of a Licensing Court that a license 
should cease (ibid). 
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' legei^^ ^d immimities of both Houses, which until such declara- 
tion those of the House of Commons in 1900 (S, 49). Each 
House may make rules and orders with reference to its powers, 
privil^es, and immunities (S. 50).® 


Relations op the Houses as to Money Bills. 


207. Recommendation, by message of the Qove^nor-G^eneral, is 
a condition precedent to a vote, resolution, or bill for the appro- 
priation of revenue or moneys (S. 56), the Constitution thus 
recognizing, in regard to the Commonwealth, the principle that, 
although public revenue can be raised without the Crown’s 
recommendation, yet, when so raised and placed in the custody of 
the Oown, it cannot be expended without the Crown’s recbm- 
mendation, the theory’ being that the sole responsibility over 
public expenditure is vested in the Crown." 

208. “Proposed laws,” i.e., “Bills,” appropriating revenue or 
moneys, or imposing taxation, cannot originate in the Senate, 
nor can the Senate amend bills imposing taxation, or appropriat- 
ing revenue or moneys for the ordinary annual services of the 
Government, nor may the Senate amend any proposed law so as 
to increase any proposed charge or burden on the people (S. 53). 
Otherwise, the Senate has equal power with the House of Repre- 
sentatives in respect of proposed legislation (8. 53). 


Double Dissoi-ution of Both Houses. 

201). The Gove riior-Geii era 1 may, as he thinks fit, prorogue the 
Federal Parliament (S. 5), but for not more than twelve months 

« The It'X et iHjuttueiudo [farliamenti <lo not belong to Colonial Logislaturos, 
and, apart from statute, sucli Legislatures have no right to imprison for 
contempt, Dojjle v. Falconer, 1 P.C., 328 ; Fenton v. Ham^pton, 11 Moo, P.O., 
347. As to eiiforeemciit of privileges of Houst^- of Commons, see Burdett v. 
Abbot, 14 East., 1, and SJteriff of Middiesear, 11 A. & E., 273. As to 
privileges of Colonial Legislatures, sec Barton v. Taylor, 11 App. Cas., 197; 
mu V. Murphy, 1 Moo. P.C.N.S., 487 ; Speaker v. Glass, L.B., 3 P.C., 560 ; 
Willis V. Perry, 13 C.L.R., 592 (High Court lield that Speaker of New 
South Wales Legislative Assembly had no authority to cause a member who 
had left the Chamber in a disorderly manner, to be arrested outside the 
Chamber and brought back into it. But such Legislative Assembly may 
expel disorderly members, Harnett v. Crick (1908) A.C., 470, c£. Jewison v. 
Dyson, 9 M. & W., 540, at p. 586). As to power of Provincial Legislature in 
Canada to pass rules enabling it to imprison for disobedience to order to 
attend iu referencA*! to a libel reflecting on the Cumber, see Fielding v. 
Thomas (1896) A.C., 660. As to power of House of Commons to enforce 
attendance of witnesses, see Howard v. Gossett, 10 Q.B., 359. 

7 A c-onstitutional Governor relies entirely on his Ministers in this rcMipeet 
so that his signature to the message of recommendation is ^'a formal act^’ 
(Todd, op, cit,, p, 637). 
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(S. 6)9 and dissolve the House of Bepresentatives (S. 5), but his 
power to dissolve both Houses is strictly limited by S. 57, which 
conditions a double dissolution on disagreement between the 
Houses, and is part of the expedient to prevent a deadlock between 
the Houses. If the House of Representatives passes any proposed 
law, and the Senate rejects or fails to pass it, or passes it with 
amendments unacceptable to the House of Representatives, and 
if, after an interval of three months, the House of Representa- 
tives again passes the proposed law, and the Senate rejects or fails 
to pass it, or passes it with amendments unacceptable to the House 
of Representatives, the Governor-General is empowered to dis- 
solve both Houses. If after such dissolution the proposed 
measure is again passed by the House of Representatives, but 
again rejected by the Senate, the Governor-General may convene 
a joint sitting of both Houses, to which the proposed law in 
dispute is submitted, and the matter determined by the votes of 
an absolute majority of the total number of the members of both 
Houses. 



CHAPTER XIV 


THE NATURE OP THE FEDERAL TRADE AND 
COMMERCE POWER. 

210. The Federal Legislature is empowered to make laws >vith 
respect to trade and commerce Mrith other countries and among 
“the States” (S. 51 (1) ). This trade and commerce power 
“extends to navigation and shipping, and to railways the pro- 
“perty of any State” (S. 98). It is subject to three express 
limitations : 

(a) the restriction to trade and commerce with other coun- 
tries and among the States (S. 51 (1) ) ; 

(h) the prohibition against preference to one St4itt‘, or part 
thereof, over another State or x)art thereof (S. 99) ; and 
(c) the prohibition of abridgement of th(» right of a State, 
or the residents therein, to the reasonable use of the 
waters of rivers for conservation or irrigation (S. 100). 

211. Power over purely intra-State commerce is not granted to 
the Commonwealth, and remains in the States. What may be. 
called the State trade and <‘ommerce power, as contradistin- 
guished from the Federal power, is subject to tw'o express 
limitations : 

(a) the States may not impose duties of customs aud excise, 
or grant bounties, inasmuch as, on the imposition of 
uniform duties of customs, the jMnver of the (Common- 
wealth in respect of these matters became exclusive 
(S. 90) 

(h) the States may not impede inter-State free trade, for 
“trad€‘, commerce, and intercourse among the States, 
“whether by means of internal carriage or ocean navi- 
“gation, shall be absolutel 3 " free” (S. 92; see (yhap. X, 
ante), 

212. The exclusion of the powers of the States to grant bounties 
is subject to the qualifications that bounty grants and agreements 
made before 1898 still continue in force (S. 90), and that a 
State ma 3 " grant any aid to, or bounty on, mining for gold, 
silver, or other metals, and the (Jommonwealth Parliament may, 
by resolution, permit any State to grant any ai<I to, or bounty 
on, the production or export of goods (S. 91). 

1 The States may, however, levy inspection charges, par. 214 post ; 
and have legislative powers over intoxicants, 8. 113. 
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213. With regard to the prohibition on the States from im- 
posing Excise duties, reference may be made to the United States 
case of Brown v. Maryland, 12 Wheat., 419, in which a statute 
of Maryland, imposing penalties upon all persons selling foreign 
articles by wholesale, who did not possess a licence, was attacked 
on the gi'ound of its repugnance to the Constitutional provision 
that no State shall, without the consent of Congress, lay any 
imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws, and that 
Congress shall have power to regulate commerce with foreign 
nations and among the several States. Marshall C.J. held that 
a duty on imports is not merely a duty on the act of importation, 
but is a duty on the thing imported, rejected the distinction 
attempted to he drawn between a tax on the occupation of 
importer and a tax on the article imported, and held that Con- 
gi'csK had the right not only to authorize importation, but to 
authorize the importer to sell, and that the power claimed by the 
State was in its nature in conflict with that given to Congress. 

It is not abundantly clear that, in Australia, the States could not 
impose a tax which would substantially fall on importers, e.g., 
cchild a State enact a law requiring all persons carrying on the 
combincHl business of iiub^ntors, importers, and mercantile brokers 
to register, to give bond, and pay a licence fee, and empowering 
the privileged class to sign contracts on behalf of both parties 
for the purposes of the Statute of Frauds and Scde of Goods Act? 
It is not at all clear that such a State law as suggested would 
be invalicJ. 

In Petersw(M v. Bartley^ 1 C.Li.R., 497 (see Chap. XVII post), 
the High Court rejected the argument attempted to be drawn 
from Brown v. Maryland (supra), that, as in that ease the tax in 
question, which was in form a tax on the importer, w’'as a tax 
upon imports, so in Peterswald Bartley, the licence fee, being 
a tax upon the manufacturer, is a tax upon the manufacture and 
the articles manufactured. The High Court took the broad 
ground that the licence not only empowers the licensee to manu- 
facture beer, but entails the liability tp have the premises entered 
by an inspector for the purpose of taking samples of the beer 
made there, in order to ascertain whether there is any adulteration 
or not : hence the provision was one of several conditions imposed 
upon the manufacturer for regulating the trade, which is one of 
the primary functions of a State legislature. 

214. Notwithstanding the exclusive power conferred on the 
(Commonwealth by S. 90 to impose duties of Customs and duties 
of Excise, the States may levy on imports and exports, or on 
goods passing into or out of the State necessary charges for 



exe<^pj^ngr State inspection laws (S. 112) « Further, intoxicants 
are^l^ject to State laws (S. 113, a provision copied from the 
Conl^ssional Wilson Act of 1890). 

216, With regard to S. 112, Barton J. said in Duncan v. State 
of Queensland (1916) 22 C.L.R., 556 : “Whether the charges are 
“made on goods inspected as they pass into and out of the State, 
“or on goods inspected in any other part of the State, they are 
“not taxes, but merely compensation for services rendered. 
“Speaking of the provision in the Constitution of the United 
“States, with which S. 112 corresponds, Marshall C.J., in Oihhons 
“v. Of/den, 9 Wheat., 168, at p. 203, said: 


‘The object of inspection laws is to impi*ove the quality 
‘of articles produced by the labour of a country'; to fit 
‘them for exportation; or, it may be for domestic use. 
‘ They act upon the subject before it becomes an article of 
‘foreign commerce, or of commerce among the States.^ 

“Such insp(*ction being a proper subject of State legislation, 
“S. 112 merely makes it clear that the States may make charges 
“for that service even at the ports and boundaries. That is 
“merely a question of the most convenient place at which to 
“perform the service . . . Instances are to be found in the 

“laws for the inspection and grading of butter . . . Neither 

“the laws nor the charges for the services rendered are in any 
“sense regulations of external or inter-State trade, though they 
“may have some remote influence on the one or the other.” (Of. 
Turner v. Maryland, 107 l^S. 38, at p. 51.) 


Conflicting Views of the High Court as to the Princtfles 
OP Interpretation -of the Commerce Power. 

216. The grant of legislative power to the Commonwealth over 
inter-State <*omnierce, and the withholding of such a grant over 
intra-State commerce, gave rise to a doctrine that control over 
the internal affairs of the several States is “reserved” to the 
States, even to the extent of compelling the reading into all the 
heads of Federal power an implied prohibition against the 
Commonwealth touching internal affairs of the States, except in 
cases where the prohibition in respect of any given power is 
removed by express uwds or necessary implication. This doc- 
trine occasioned great controversy among the members of the 
earlier High Court*^ Griffith C.J., Barton and O ^Connor JJ., 

• Hve Moore, op. cit., pp. 373 et seq. 
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upheld the doctrine,^ whilst Isaacs and Higgins JJ. denied its 
validity. 

The limitation of the power to inter-State trade imd commerce 
was construed as a virtual denial of any power to the Common- 
wealth to interfere with the internal trade and business of the 
component States, except as a necessaty and proper means for 
carrying into execution some other Federal power vested in the 
Commonwealth by the C-onstitution. {Attorney-General for 
N.S.W. V. Brewery Employees^ Union of N,S,W, (1908) 6 C.L.K., 
469, citing United Staten v. De Witt (1824) 9 Wall., 41.) 

217. In R. V. Barger (1908) 6 C.L.R., 38, at p. 57, Griffith C.J. 

said: 51 (i) of the Constitution confers on the Coininon- 

wealth Parliament power to regulate ‘trade and commerce with 

‘other countries and among the States.' That section does not 

‘give power to regulate domestic trade and commerce. That is 
“reserved to the Parliaments of the States by S. 107. The effect 
“of Ss. 51 (i) and 107 together is that the regulation of domestic 
“trade and commerce is forbidden to the Commonwealth Par- 
“liament as (‘ffectively as if it had been so stated in (^xj>ress 
“words, and those sections are a prohibition against any Com- 
“monwealth statute which is substantially a statute to regulate 
“domestic trade and commerce. Further, S. 51 (ii) must be 
“read subject to that prohibition." And in the same case 
(R, V. Barger^ at p. 59) Griffith C.J. said: “The grant of power 
“by S. 51 (i) of the (\>nstitution, taken with the reservation of 
“jiowers to the Statens by S. 107, is a denial of the power of the 
“Commonwealth Parliament to interfere with domestic trade and 
“commerce, except so far as is necessary to carry into (effect the 
“power specifically given to the Commonwealth," 

218. In Attorney-General for New South Wales v. The Brewery 
Employees^ Union of Neiv South Wales (1908) 6 C.li.R., 469, 
Griffith l\J., and Barton and OWmnor JJ. held that the trade and 
commerce power (S. 51 (i) ) could not be invoked to sustain the 
(.k)mmon wealth Trade Marks Act 1905, enabling a worker’s trade 
mark to be registered by an association of workers, and penalising 
application of same to goods, other than the j)roduetion of 
members of. the association. 

Griffith C.J. said (at p. 502) : “The power to legislate with 
“respect to ‘trade and commerce’ conferred by S. 51 (i) is not 
“unlimited. In the case of United States v. De Witt, 9 Wall., 
“41, at p. 43, Chase C.J., delivering the judgment of the Supreme 
“Court said: ‘That C-ongress has power to regulate commerce 

^ It must be taken to be defiuitely rejected by the present High Court as 
inconsistent witli The Eftgincers* Case (1920), 28 129, see pars. 175 

€t seq,, ante. 
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Syith foreign nations and among the several States, and with 
** ‘the Indian tribes, the Constitution expressly declares. But 
‘this express power to regulate commerce among the States has 
^always been understood as limittMl by its terms, and as a 
“ ‘mutual denial of any power to interfere with the internal 
“ ‘trade and business of the separate States; except, indeed, as a 
“ ‘necessary and proper means for carrying into execution some 
“ ‘other power expressly granted or vested.’ This doctrine has 
“been the foundation of a great number of decisions as to the 
“validity of the legislation of Congress, and it has never been 
“doubted. The same doctrine follows from the literal words of 
“S. 51 fi) of the Australian Constitution, which confers the 
“grant of power, not in general terms, but only as to ‘trade and 
“ ‘commerce with other countries and among the States.’ This 
“is emphatically an instance in which the rule expressio uniiis 
^‘exclnsio alterma must be applied. It follows that the power 
“docs not extend to trade and comnunvc ^dthin a State, and 
“consecjuently that the power to legislate as to internal trade 
“and commerce is reserved to the State by the oj>eration of S. 107, 
“to the exclusion of the Commonwealth, and this as fully and 
“effectively as if S. 51 (i) had contained negative words 

“prohibiting the exercise of such powers by the Commonwealth 
“Parliament, except only, in the words of Chase C.J,, ‘as a 
“ ‘necessary and proper means for carrying into execution some 
“ ‘other power expressly granted.’ It follows that, in order to 
“warrant such an interference with the trade and commerce of 
“a State as would be authorized by the extended meaning claimed 
“for the words in question, it must be shown that such a power 
“of interference is a necessary and proper means of carrying 
“into execution the power to legislate as to trade marks. . . . 

“In my opinion, it should be regard€‘d as a fundamental rule in 
“the construction of the (constitution that when the intention 
“to reserve any subject-matter to the States to the exclusion of 
“the Commonwealth clearly appears, no exception from that 
“reservation can be admitted which is not expressed in clear and 
“unequivocal words.” 

219. In Iluddart Parker tt Co. Piy., Lid. v. Moorehead (1909) 

S C.Ti.R.. at 350, Griffith C.J. reiterated the doctrine laid down 
by hirti in Attorney-Ceneraf for New South Wales v. Brewery 
Employees^ Unioth of New South Wales (supra). 

220. Isaacs J., on the other hand, in Huddart Parker d' (Jo. 
Piy., Ltd. V. Moorehead (supra), said (at p. 390) : “The basis 
“of the argument of the appellants is that the States possess the 
“reserved powers, and consequently control over internal trade, 
“and therefore . . . there is an implied prohibition against 
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touching internal affairs inhering in all the powers granted to 
‘Hhe Commonwealth Parliament, however wide the language may 
“be, unless yon find it removed by express words or necessarj’' 
“implication. Now this is precisely what is denied by the 
“Judicial Committee” [in Webb v. Outtrim (1907) A.C., 81; 
4 C.L.R., 356] . Personally. I agree with that decision. . . , 

“It rejected the view that there is an inference that the framers 
“of the Australian Constitution intended its provisions should 
‘ ' receive the American interpretation of implied prohibition. It 
“held that the dgctrine of implied prohibition was not applicable 
“to this Constitution.” 

221. In Webb v. Outtrim (1907) A.O., 81; 4 C.L.li., 356, at 
p. 358, Halsbury L.C. said : “The enactments to which attention 
“has been directed do not seem to leave any room for implied 
“prohibition. Bxpressum fcLcit cessare taciturn. And the lan- 
“guage of the Commomvealth Act indicates with sufficient clear- 
“nesH that its framers had not overlooked, as indeed it would be 
“impossible to suppose they could have overlooked, the Constitu- 
“tion of each State of the new Commonwealth as declared and 
“enacted* by the statutes under which they were created. It is 
“quite true, as observed by Chief Justice Griffith, in the above- 
“ mentioned case of D^Eniden v. Pedder (1 C.L.R., 91, at p. 110) 
“that ‘When a particular form of legislative enactment which 
“ ‘has received authoritative interpretation, whether by judicial 
“ ‘decision or by a long course of practice, is adopted in the 
“ ‘framing of a later statute, it is a sound rule of construction 
“ ‘to hold that the words so adopted were intended by the legis- 
“ ‘lature to bear the meaning which has been so put upon them.’ 
“But it is an extraordinary extension of such a principle to 
“argue that a similarity, not of words, but of institutions, must 
“necessarily carry with it as a consequence an identity in all 
“respects.” And (at p. 360) the Lord Chancellor further said: 
“It is indeed an expansion of the canon of interpretation in ques- 
“tion to consider the knowledge of those Avho framed the Con- 
“stitution and their supposed preferences for this or that model 
“which might have been in their minds. Their Lordships are 
“not able to acquiesce in any such principle of interpretation. 
‘ ‘ The Legislature must have had in their minds the Constitutions 
“of the several States with respect to which the Act of ^arlia- 
“ment which their Lordships are called upon to interpret wiw 
“passed. The 114th section of the Constitution Act sufficiently 
“diows that protection from interference on the part of the 
“Federal power was not lost sight of. It is impossible to 
“suppose that the question now in debate was left to be decided 
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‘ * an implied prohibition when the power to enaet laws upon 
‘‘anj^ subject whatsoever was before the Legislature,” 

232^ In R. V. Barger (1908) 6 C,L.R. (at 102, et seq.), Isaacs J. 
in his. dissenting judgment said: “The luilimit^ character of 
“Federal power, once it attaches to a subject, is strikingly 
“exemplified in the most recent of the great constitutional deci- 
“sions of the American Supreme Court. In what is known as 
“Tfce Employers* Liahiliiy Cases, 207 U.S., 463, decided last 
“January, that tribunal had to consider the validity of an Act 
“of Congress, which provided that inter-state carriers should be 
“liable to the personal representatives of an employee who died 
* ‘ from injuries resulting from the negligence of the employer or 
“servants or from negligent defects in the plant or works; it 
“altered the law as to contributory negligence in respect of 
“liability; it directed how the jury shotild deal with damages, 
“and for whose benefit, whether widow, children, ])arents, or 
“next-of-kin of the deceased; it prevented <*ontractiiig out, etc. 

‘ ‘ All these were, needless to say, strictly mutters covered by the 
“police powers of the States, at all events until Congress legis- 
“lated. The Act was declared invalid by five Judges to four, 
“but only on the ground that in its terms these |)rovisions 
“extended to purely intra-State commerce. On the question of 
“power, which is the only matter of importance here, six Judges 
“held that all the provisions were fully within the competency 
“of Congress if limited to inter-State commerce. Now, if the 
“ defendants* argument here is correct, tin* C^mrt should have 
“held that, to descend into the contractual relations of employer 
“and employee, is departing from the subject placed under 
“Federal control, viz., inter-state commerce , . . The Court 

“then put the following illustration; Congress could regulate 
“inter-state commerce, and therefore a train moving in that com- 
“merce, and then the relation of the master and his S4^rvants 
“operating the train, and the relations of the servants between 
“themselves . . . A distinction may be attempted to be estab- 

“lished between the commerce power and the taxing power. But 
“there'is none in this respect. Each is plenary, subject only to 
“the prescribed limitations.” 

223. In Amalgamated Society of Engineers v. Adelaide Steanu 
ship Co., Ltd., 1920, 28 C.L.R., 129, the present High Court 
definitely rejected the doctrine of implied prohibition (see par 
175, ante), and observed that S. 107 continues the previously 
existing powers of every State Parliament to legislate with 
respect to (1) State exclusive powers, and (2) State powers 
which are concurrent with Commonwealth powers; but that 
“it is a fundamental and fatal error to read S. 107 as reserving 



112 The Law of the Australian Constitution 

any power from the Commonwealth that falls fairly within 
“the explicit terms of an express grant in S. 51, as that grant is 
“reasonably construe^, unless the reservation is as explicitly 
“stated. “ 

After reviewing certain previous decisions of the High Court, it 
was stated (at p. 159) : “There are other cases in which the 
“doctrine of implied prohibition is more or less called in aid to 
“limit the otherwise plain import of legislative grants to the 
* K^ommonwealth : it is sometimes difficult to say how far the 
“decision is dependent upon such a doctrine, and therefore we 
“hesitate to pronounce upon these eases, and leave them for 
“further consideration, subject to the la^v as settled by this 
“decision, but it is beyond any doubt that the doctrine of 
“ ‘implied prohibition’ can no longer be permitted to sustain a 
“contention, and so far as any recorded decision rests upon it, 
“that decision must be regarded as unsound.” 

The In appliIC ability op the American Doctrine of the 
Exclusiveness of the FEDERAii Commerce Power. 

224. In Australia the Federal power over inter-State commerce 
is not (it is submitted) exclusive: the American doctrine* of 
exclusiveness of th(? Federal commerce power, whereby the mere 
grunt of power to Congress to regulate foreign and inter-State 
commerce ipso facto excludes the State legislatures from the 
exercise of a concurrent power, even in the absence of Federal 
legislation, cannot be read into the Australian Constitution. In 
the case of the Commonwealth (it is submitted) the maxim, 
^^expressum facit cessare taciturn/^ applies, and, there being an 
express declaration of exclusiveness (in S. 90, stipulating the 
exclusiveness of the power to impose duties of Customs and 
Excise), the ambit of that exclusiveness cannot be enlarged by 
implication. 

225. The contention set forth in the preceding paragraph that 
the Australian Federal commerce power is not exclusive, in the 
American sense is opposed to the views of Mr. Justice Clark (op. 

4 See Cooley v. Port Wardens, 12 How., 299 ; State Freight Tax, 15 Wall., 
252; Qniek & Garraii, op. cit., pp. 523, 530; Prentice and Egan, Commerce 
Clause in the United States Constitution, p. 27. The doctrine of exclusive- 
ness has been the agency, whereby, in the United States, inter-state free 
trade haa been maintained; the United States Constitution does not contain 
a section analugous to the Australian S. 92, The United States doctrine 
as to exclusiveness is limited to freedom from State regulation in such 
matters as admit of uniformity. In matters of a local nature, auxiliary to 
commerce rather than a part of it, the States are not, in the absence of 
Congressional legislation, deemed to be excluded. 
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77). That learned writer ooniddered that “the oompre- 
^^hyOffove character of the power . . . aeoeseariiy makes it 
** abu sive of any concnrreiit power in the Paiiiaments of the 
‘'StMes to enact any legislation that would directly MXfd imme- 
^^diately affei*t trade and commercial intercourse with other conn- 
'^tries or between the States/’ He bases his contention rather 
on an argument ab inconvenienii than implied prohibition. Bpt 
one can scarcely imagine, in the absence of conflicting Federal 
law (paramount by reason of S. 109) that the following recent 
<«ase (which serves to demonstrate the far-reaching dfeet of the 
doctrine of exclusiveness in America) would be similarly decided 
in Australia. 

In 8t. Louis-San Francisco By, Co, v. Public Service Commis- 
Stoner (1923) 261 U.S., 369, the Supreme Court of the United 
States held that an order of a State Commission, requiring a 
railroad company to stop a designated inter-Statc train at a city 
of 2,500 inhabitants for the purpose of passengers, was void as 
an undue interference with inter-State commerce (although in 
the earlier case of Lake Shore BaiU Co, v. Ohio, 173 U.S., 285, a 
somewhat similar State provision was upheld as being within the 
State police powers). 

It may be added that the American doctrine has three 
branches: (a) The Congressional commerce power is necessarily 
exclusive whenever the subjects of it are national in character, 
or admit only of one uniform system or plan of regulation; (b) 
where the power of Congress is exclusive, the failure of Con- 
gress to make express regulations is deemed an indication of its 
will that the subject shall be left free from any restrictions or 
impositions; (c) State laws can only be justified if within State 
police powers. (Bobbins v. Shelby Cotiniy Taxing District, 120 
r.S., 489,)» 

In Leisy v. Hardm, 135 T^.S., 100, the plaintiffs, brewers in one 
State, transported into another, and there sold, and offered for 
sale, in original packages, a large quantity of beer. The defen- 
dant, a constable, acting under a general prohibition law of the 
State, seized the beer. The plaintiffs succeecded, on appeal to 

s See also Ward v. Maryland, Wall., 418; Welton v. MissouH, 91 U.B., 
275; Cooley v. Port Wardens, 12 How., 299; Fotyhi v. W tight , 141 U.8., 62; 
Schollrnherg v, Pennsylvania, 171 U.8., 1; Oibbons v. Ogden, 9 Wheat., 168; 
Brown ▼. Maryland, 12 Wheat., 419; The Passenger Cases, 7 How., 282; 
Crandall v. Neveda, 6 Wall., 35; State Freight Taw Cases, 15 Wall, 232; 
Senderson v. Mayor of New York, 92 U.B., 272; BaiUroad Co, ▼. Hnsen, 95 
UJ3., 465; MobUe ▼. Kimball, 102 U.8., 691; Oloucester Ferry Co, v. Penn- 
sylvania, 114 U.S., 194 ; Wabash Bail Co, t. Illinois, 118 U.8., 557 ; Brown v. 
B[ousion, 114 U.B., 622; WaUing e, Michigan, 116 UJ9., 455; Picard v. 
PMman Car Co., 117 U.8., 34. 
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the Supreme Court of the United States, in an action to recover 
it. The proposition was laid down that the power in Congress to 
regulate commerce among the States is co-extensive w^ith the 
subject on which it acts, and cannot be stopped at the external 
boundary of a State, but must enter its interior, and be capable 
of authorizing the disposition of those artitdes which it intro- 
duces, so that they may become mingled with the common mass 
of property within the territory entered. 

^Vn attempt to apply this proposition in Australia (the 
precise question cannot arise because of S. 113 of the Constitu- 
tion) would put In issue the question whether the Commonwealth 
power over trade and commerce is exclusive, for, if such power is 
not exclusive (see par. 224, ante), it seems clear the dictum cited 
would not be the law in Australia. 


The Australian Commerce Power Extends to Prohibition. 

226. There is no limitation of the Australian commerce power 
to ‘‘regulation.” In all cases, therefore (subject to due observ- 
ance of other provisions of the Constitution), C‘ommouwealth 
legislation may take the form of prohibition. Tn America, the 
Congressional power is one to “regulate” commerce, which is 
ordinarily aciiomplished by pi'oscribing rules for its conduct; 
but, even in America, it has been held that regulation may take 
the character of prohibition in proper cases, e.g.. Lottery Cose^ 
188 U.8., 321; JJippolite Egg Co. v. United States (1912) 220 
IT.S., 45; Hoke v. United States, 227 U.S., 308; Caminetti v. 
finited States, 242 IT. 8., 470; Clark Distilling Co. v. Western 
Maryland Ry. Co., 242 U.S., 311 ; Hammer v. Dagenhart (1918) 
247 TT.8., 251; United States v. Hill (1918), 248 TJ.S., 420. 

227. In United States v. Hill (1918) 248 IT.S., 420, it was held 
that the transportation of liquor upon the person, and for the 
personal use, of an inter-State passenger is “inter-State com- 
“merce,” and the validity was upheld of a Congressional Act 
penalizing the transportation of intoxicating liquors in inter- 
state commerce into any State whose laws prohibit same, and the 
respondent who bought intoxicating liquor in one State, intending 
to take it into another for his personal use as a beverage, and, 
for that purpose, carried it upon his person on a trip by common 
carrier into the latter State, was held rightly convicted under the 
Federal law. 

In the earlier case of United States v. Chavez, 228 U.S., 525, it 
had been held that transportation of liquor upon the person of 
one being concerned in inter-State commerce is within the mean- 
ing of ‘ * inter-State commerce. ” 
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learly the transportation of a person’s own goods from one 
StSi^ to another is iriter-State commerce and subject to the 
P^ieral power. {Pipe Line Cases. 234 U.S., 548.) Transporta- 
tion by an owner of whisky for personal use in his own motor car 
into a prohibition State is trans|>ortation in inter-State commerce. 
(Umted States v. Simpson (1919) 252 U.S., 465.) 

228. In Champion v. Ames (Lottery Case), 188 U.S., 321, it 
Avas held that Congress might pass a law, having the effect of 
prohibition, to keej> the channels of commerce free fi*om use in 
the transpo ration of tickets used in the promotion of lottery 
schemes. In Hippolitc Egg Co, v. United States^ 220 IJ.S., 45, 
ii Congressional Purr Food and Drugs Act was sustained pro- 
hibiting the introduction into the States by means of inter-State 
commerce of impuiv foods and drugs. In Hoke v. Vnited^ States, 
227 U.S., 308, tlie constitutionality was upheld of a Federal Act, 
whereby the transportation of a woman in inter-State commerce 
for the purpose of prostitution was forbidden. (See also Cami- 
netti X, United States, 242 IT.S., 470.) In Clark Distilling Co, v. 
Western Maryland Ry. Co,, 242 IT.S., 311, the power of Congress 
4)v<'r the transportation of intoxicating liquors was sustained. 

Tlie basis of th(‘se decisions was stated in Hammer v. Dagen- 
hart (1918) 247 C.S, 251,at p. 271, as being that, in each of these 
instance's, the use of inter-State transportation was necessary to 
the a<'complisliment of harmfiil r<‘snlts: in other words, although 
the (Congressional ])ower over inter-State transportation was to 
regulate, that (*ould only Ih* ae<*omplished by y)rohibiting the use 
of tlie faciliti(*s of intt'r-Slate <'ommerce to effeet the evil intended. 

229. The power eonferiu'd on the Dominion Parliament of 
Canada by the Rritish North America Act, S. 91 (2), is ‘‘the 
"‘regulation of trade and commenM*. ’• The content of this power 
is from one ]>oint of view more ample than that of the grunt to 
the Coinmonwealtli Degislature, inasmuch as tlierc is no limita- 
tion to inter-State and foreign commerce, yet it is subj<?ci to the 
limitation that it is a y)ower to ‘‘regulate,” not a power to legis- 
late “wuth r€\spect to.” Tlie Privy Council have taken the view 
that regulation precludes prohibition of the thing regulated, but, 
on the contrary, implies its continued existence.® (Citizens^ 
Insurance Co. v. Parsons, 7 App. Cas., 112 ; Attorney-General for 
Ontario v. Attorney-OeneraJ- for (Canada (1896) A.C., 348, at 
p. 363; Municipal Corporation of Toronto v. Virgo (1896) A.C., 
93; Attorney-General for Dominion of Canada v. Atiorney- 
Gcneral for Alberta (1916) 1 A.CT., 588, holding a Dominion Act 
providing that no insurance company should do insurance busi- 
ness imless licensed by the Dominion to be ultra vires). 

See Munro, op, cit,, p. 253, referring to the Act of Union 6, Anne, S. 11* 
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MATTERS COMPREHENDED IN THE ‘‘TRADE AND 
COMMERCE^ POWER. 

230. The head of Federal power comprehends persons as well 
as things, and embraces all overseas and inter-State commercial 
traffic and intercourse. (Cf. Oibhons v. Ogden, 9 Wheat., 1.) It 
authorizes legislation with respect to all the subjects of foreign 
and inter-State commerce, the persons engaged in it, and the 
instruments by which it is carried on. (Cf. Sherlock v. Ailing, 
93 U.S., 99.) In America the Congressional power was early 
held to include the transportation of persons and property, no 
less than the purchase, sale, and exchange of commodities. (&th- 
hom V. Ogden, 9 Wheat., at p. 118; cf. Oloiicester Ferry Co. v. 
Pennsylvania^ 114 U.S., 196.) 

231. The American view is {Butler Bros. Shoe Co. v. United 
States Rubber Co., 136 Fed., 1) that importation into one State 
from another is the indispensable element, the test, of inter-Statc 
commerce (International Textbook Vo. v. Pigg, 217 V^.S., 91, at 
p. 107; Lottery Case, 188 U.S., 321, at p. 345) ; and ever>" nego- 
tiation, contract, trade, and dealing between citizens of different 
States, which contemplates and causes such importation, whether 
it be of goods, persons, or information, is a transaction of inter- 
state commerce. Thus intercourse between persons in different 
States by means of telegraphic messages, conveying intelligence 
or information, is commerce between the States (Pensacola Tele- 
graph Co. V. Western Union Telegraph Co. (1877) 96 U.S., 1) ; 
so also is tuition by correspondence (International Textbook Co. 
V. Pigg, 217 U.S., 91). 

232. A river steamer may be required to have a Federal licence, 
as being engaged in inter-State commerce, although it never 
leaves the State waters, if it is an instrument of inter-State trans- 
portation. (Cf. The Daniel Ball, 10 Wall., 557.) 

This view has been taken in an Australian case. “An intra- 
‘ ‘ State vessel may be used for purposes of inter-State or foreign 
‘‘trade, although it may carr;>" goods only between ports in the 
“same State. For instapee, goods sold in Sydney for delivery 
“in Queensland may bo sent by an intra-State vessel to Byron 
“Bay, and then sent to Queensland by railroad. (Newcastle 
and Hunter River Steamship Co., Ltd. v. Attorney-General for 
the Commonwealth (1921) 29 357, at p, 366.) 
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Scope of Cominerce Power 

In W. <0 A. McArthur, Ltd. v. State of Queefidand (1920) 
^ C.L.R., 530, at p. 546, ct scq., Knox C.J. and Isaacs and Starke 
Jj«i;aid: ‘‘The terms ‘trade, commerce, and intercourse* are not 
'‘terms of art. They are expressions of fact, they are terms of 
“common knowledge, as well known to laymen as to lawyeirs, and 
“better understood in detail by traders aiid commercial men 
“than by Judges. . . . The particular instances that may fall 
“within the ambit of the expression depend upon the varying 
“phases and development of trade, commerce, and intercourse 
“itself. Aviation and W’ir^dess telegi’aphy have lately added to 
“thc‘ list of instances, but the essential character of the class 
“remains the same. 'Trade and commerce’ between different 
“countries — we leave out for the present the word ‘intercourse’ — 
“has never been confined to the mere act of transportation of 
“merchandise over the frontier. That the words include that 
“act is, of course, a truism. But that they go far beyond it is a 
“fact quite as undoubted. All the commercial arrangements of 
“which transportation is the direct and necessary result form 
“part of ‘trade and commerce.’ The mutual communings, the 
“negotiations, verbal and by correspondence, the bargains, the 
“transport and the delivery, are all, but not exclusively, parts of 
“that class of relations between mankind which the world calls 
‘‘ ‘trade and comm<‘rce.’ . . . |In] Bank of IfidUt v. Wilson} 
“3 Ex. D., 108 ... it was held . . . that a telegraph 
“<*ompany was carrying on a trade, not because an Act so defined 
“its business, but in the broader signification of the word. . . . 
“The addition of the phrase, ‘among tin* States,’ excludes purely 
“domestic trade and <*omhierce, but do(*s not alter the nature of 
“the operations whieh eonstitute 'trade and eommeree’ wherever 
“it takes place. The argument that ‘trade and eommeree among 
“ ‘the States’ was limited to mere transportation of goods over 
“the border would, if sound, necessarily limit similarly ‘trad<* 
“ 'and commerce with other countries’. ... In America, 
“where the definition of ‘trade and commerce' has (•ome more 
“often within the function of the Court, the moaning of the 
“phrase as a fact eff life has received repeated attention. We 
“leave aside various eollateral doctrines as to how long the 
‘ ‘ incompotency df State legislation to affect the subjects of inter- 
“ State commerce lasts. They are beside the present enquiry. 
“We look only to the meaning attached to the wordsn— ordinary* 
“English words — meaning the same in point of essentials to an 
“American merchant, lawyer, or writer, as to an English mer- 
“ chant, lawyer, or writer. In Weltan v. Missouri, 91 U.S., 275, 
“at p. 280, Field J., speaking for the Court, said: ‘Commerce is 

1 See also CommiuUkHerg of Taxation Kirk (1900) A.C., 58S, at p. 592. 
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term of the largest import. It comprehends intercourse for 
“ ‘the purposes of trade in an}* and all its forms, including the 
“ ‘transportation, purchase, sale, and exchange of commodities 
“ ‘between the citizens of our country and the citizens or sub- 
“ ‘jects of other countries, and between the <'itizens of different 

‘States. In the very recent case of Public Utilities Commit- 
“ ^sio7t V. Landon^ 249 IT.S., 236, at p. 24.1, the Court said : ‘ Inter- 
“ ‘State commerce is a practical conception, and what falls 
“ ‘within it must be determined upon consideration of established 
“ ‘facts and knotVn commercial interests.' Tt is, therefore, im 
“ ‘possible to limit the ‘trade and commerce’ either ‘among the 
“ ‘States’ or ‘with other countries’ to the* mere act of transporta- 
“tion over the territorial frontier. Th(‘ notion of a person or a 
•‘thing, tangible or intangible, moving in some way from om^ 
‘ ‘ State to another is no doubt a necessaiy part of the conc(‘pt of 
“ ‘trade, commerce, and intercourse among the States.' Hut all 
“th(* commercial dealings and all the accessory m(»thods in fact 
“adopted by Australians to initiate, continue, and effe<*tuate the 
“movement of persons and things from State to Stat<‘ are also 
“parts of the concept, because they are essc^ntial for accomplish- 
“ing the acknowledged end. (‘ommercial transactions an* mnlti- 
“form, and each transaction that is said to lx* inter-State must 
“be judged of by its substantial motive in ordin* to ascertain 
“Avhether and how far it is or is not of the character predicated. 
“A given transaction which, taken by itself, would be domestic, 
“as, for instance, transport between two x)oints within a State, 
“may in a particular instance be of an inter-State nature by 
“reason of its association as part .of a larger integer, having as a 
“w^hole the distinctive character of commerce between States. 
“ ... The meaning of the expression ‘trade and commerce 

“ ‘among the States’ must be the same in S. ol (i) and S. 92, 
“and in both must embrace all that is ordinarily comprised 
“wuthin the term ‘trade and commerce' when taking place 
“ ‘among the States’.” 

234. The manufacture of goods is not commerce, nor do the 
facts that they are intended for, and are afterwards shipped in, 
inter-State commerce make their production a part of that com- 
merce subject to the control of Congress {Hammer v. Degenhart 
(1918) 247 U.S., 251; cf. United States v. Knight (1894) 156 
IT.S., 1); nor is the mining of coal {Delaware ^ efc.^ i?. Co. v. 
Yurkonis, 238 IT.S., 439). 

235. The transmission and sale of natural gas, produced in one 
State, and transporter! and furnished directly to consumei*s in 
a city of another State by means of pipe lines from the source 
of supply, is inter-State commerce (Pennsylvania Gas Co. v. 
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P^tic Serviee Commissio7i (1919) 252 U.S,, 23), but where the 
piping of natural gas from one State to another, and its sale to 
independent loeal gas companies in the receiving State, is fol- 
lowwl by the retailing of such gas by the local intra-State com- 
panies to their consumers, it was held to be intra-State commerce, 
and not a continuation of inter-State commerce, {Public Utilities 
Commission v. London, 249 U.S., 236.) 

236. Contracts for the sale of cotton, for future? delivery, 
wliieh do not oblige inter-State sliipments, are not subjects of 
inter-State eommerce {Ware and Lelond v. Mobile Count tf, 209 
r.S., 405) ; so also sales of grain, for future delivery, made at 
Chicago between the members of a board of trade, to be settled 
there by offsetting purchast^, or by delivery of warehouse receipts 
for grain there stored, are not in themselves inter-State commerce. 
1 77/77 V. WoUace (1921) 259 U.S., 44, with which contrast Chicago 
Hoard of Trade v. Olsen (1923) 262 U.S., 1.) 

237. The power of Congress is to be tested, not by the intrinsic 
existence of commerce in the particular subject dealt with, but 
rather by the relation of that subject to commerce, and its effect 
upon it. lender the commerce clause, Congress has power to 
deal with a<*ts not in themselves inter-State commerce, but which 
obstruct or injuriously affe<»t it; thus it may punish forgery of 
bills <if lading for fictitious shipments in inter-State commerce. 
{United States v. Ferger (1918) 250 U.S., 195.) And Congress 
may maki^ laws, geu(‘rally, for the prevention and punishment of 
all active olistnudion to the freedom of inter-State commerce. 
{In re Debs, 158 U.S., 564; United States v. Working Men*s 
Antalgatnafed (■ounriL 54 P^ed. Kep., 994.) 


(’UMMONWKAUTII "‘COMMERCE'^ IjEOISEATIONT. 

238. The Federal legislation enacted under S. 51 (1) com- 
prises the following Acts: 

(a) Sea-Carriage of Goods Act 1904, making void any bill 
of lading or document containing an agreement reliev- 
ing the sea-carrier in external or inter-State commerce 
from liability for loss, arising from the improper con- 
dition of the ship\s hold, or from negligence in loading, 
stowage, or delivery of goods carried by sea, or from 
the obligations of seaworthiness.^ 
lb) Secret Commissions Act 1905, penalizing agents, en- 
gaged in trade and commerce with other countries and 
among the States, taking secret commissions. 
ic) Commerce (Trade Descriptions) Act 1905, enabling 

2 St e IPimond v. Willutm Coffins Son, Ltd, (1912) Q.W.N., 1. 



120 


The Law of the Atlstralian Constitution 

regnlatioiM prohibiting the importation or exportation 
of specified goods unless there is applied to them a 
prescribed trade description. (See Woodgtoek Central 
Dairy Co., Ltd. v. The Commonwealth (1912) 15 C.L.B., 
241.) 

(d) The Atutralian Industries Preservation Act 1906-1910, 
penalizing combinations in relation to trade or com- 
merce with other countries or among the States, with 
intent to restrain trade or commerce, to the detriment of 
the public, or to destroy or injvire by means of unfair 
competition any Australian industry; also penalizing 
any person who monopolizes, or attempts to monopolize, 
or combines with other persons to monopolize, anj- part 
of the trade or commerce with other countries or among 
the Stat<*8. With this Act may be compared the 
Sherman Anti-Trust Act of the United States, which 
makes illegal every contract, combination in the fonn 
of trust or otherwise, or conspiracy in restraint of trade 
or commerce among the States, or ivith foreign countries. 

<e) Spirits Act 1906-1918, prohibiting importers, or inter- 
state traders, from labelling any spirits as “Austra- 
“lian” unless such spirits are such, within the statutory 
definition, and providing for proper maturing of im- 
ported spirits, and methylating of impure imported 
spirits. 

(f) Seamen’s Compensation Act 1911, making provision for 
compensation for seamen sustaining injury whilst em- 
ployed on vessels engaged in intei*-State and external 
commeree. 


CoNbTlTUTIONAI.ITY OF COMMONWIlAl.TH AnTI-TrUST 
LE01BL.AT10N 

289. In Hiiddart Parker dt Co Pty , Ltd. v. Moorehead (1908) 
8 C.L.II., 330, the High Court (Griffith C.J., Barton, O’Connor, 
and Higgins JJ.), Isaacs J. dissenting, held that Ss. 5 and 8 of 
the Australtan Industries Preservation Act 1906 were ultra vires 
of the Commonwealth. S. 5 provided that any foreign corpora- 
tion, or trading or financial corporation, formed within the Com- 
monwealth, which, either as principal or agent, made or entered 
into any contract, or engaged or continued in any combination, 
with intent to restrain trade or commeree within the Common- 
wealth, or to destroy or injure by means of unfair competition, 
any Australian industry, was guilty of an offence. S. 8 penalized 
any foreign corporation, or trading or financial corporation. 
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: foriHS withm ’ the Commonwealth, which monopolijBed, or 
att^^ted to nionopolize, or combined or conspi)^ with any 
peri^ to monopolize, any part of the trade or commerce within 
the ^^mon wealth, with intent to control to the detriment of the 
pub^C^ the supply or price of any service, merchandise, or com- 
modity. But other sections of the same Act, couched in similar 
language, with respect to individuals, but limited to trade or 
conimerce with other countries or among the States, were held to 
be valid. 


240. As stated above, the Australian^ Industries Preservation 
Act is similar to the Sherman Anti-Trust Act of America. Cases 
relating to the Chicago Corn Exchange (Hill v. Wallace (1921) 
259 IT.S., 44, and Chicago Board of Trade v. Olsen (1923) 262 
U.8., 1) are noted above; as to coal exchanges, sec United States 
v. Jelleco Mountain Coal Co. (1891) 46 Fed. Hep., 432; United 
Stales V. Coal DcAilers* Association (1898) 85 Fed. Uep., 252; 
United States y. Chesapeake^ etc., Co. (1900) 115 Fed. Rep., 610. 

With these cases may be compared the AiiHtraliaii ease of 
V. The Associated Northern Collieries, 14 C.L.ll., 387 ; (1912) 
15 C.L.R., 65 (before the High ( 'mirt on appeal from Isaacs J.) ; 
18 C.L.R., 30 (on apj>eal to Privy Council), in which case, it 
is to be observed, the prosecution failed on the facts, and not 
because of lack of Commonwealth legislative power, or of any 
invalidity of the Australian Industries Preservation legislation. 

The keystone of the ITnittnl States Anti -Trust legislation is 
that the Congressional power to regulate commerce among the 
States includes power to legislate upon contracts in respect of 
inter-State or foreign commerce, \vhich directly affect and regu- 
late such commerce, and consequently power to declare void and 
prohibit the performance of contracts, whow* natural c^lfect, if 
carried out, would be to directly, and not as a mere incident to 
other and innocent purpos<?h, regulate to any substantial extent 
inter-State commerce. (The Pipe Trust Case (1899) 175 U.S., 
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Constitutionality of Legislation as to Labour Conditions. 


241. It has been laid down that the Australian ‘‘trade and 
“commerce power’’ eould not be held to have so wide an ambit as 
to embrace matters, the effect of which upon trade and commerce, 
is not “direct, substantial, and proximate,” e.g., general condi- 
tions of employment (Federated Amalgamated Oovemment Ra/iU 
wag, etc.. Association V. N. 8. W. Railway Traffic Employees^ Asso^ 
ciation (1906) 4 G.Ii.R., 488), in which case Griffith C.J. said: 


Agnb. mmi. Adelaide Steamship Co. Ltd. v. The King, 16 C.IaJLi 65; 
Att&n^-0eherdl for the Commonwealth v. Adelaide Steamship Co. lAd., 
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‘‘Ah at present advised, we are of opinion that the legislative 
“authority of tlie Commonwealth Parliament under the com- 
“merce power in question, so far as regards wages and terms of 
“engagement, does not extend further — if it extends so far, as 
“to which we reserve our opinion— than to prohibit for causes 
“affecting inter-State traffic specific persons from being em- 
“ ployed in such traffic.” 

It is submitted that this proposition of Griffith C.J. is unsus- 
tainalde. In Atistralwn Steamships Ltd. v. Malcolm (1915) 19 
C.Tj.R., 298, at p. 307, in a dissenting judgment, Griffith C.J. 
re-affirmed this dictum, but Isaacs J. (at p. 331) said: “Now, it 
‘ ‘ is evident to me that to leave outside the sphere of control, with 
“respect to inter-State and foreign trade and commerce, all but 
“th(* mere act of supply of commodity or service would practic- 
“ally nullify the power. Limiting my observations to present 
“purposes, the class of vehicle to be employed, the appliances 
“neeessar 3 "’ for safety’, the classes of individuals to be employed, 
“either in relation to race, language, age, or sex, and perhaps to 
“some (‘xtent the contractual rights and obligations of the carrier 
“and the public, would all be outside the power. But, if not, 
“then it is not eas,y to sec* why anj^ modifi(»ations of Common Law 
“or Statute Law affecting the relations of emplo.ver or emplo.vee, 
“while engaged in co-operating in the trade and commerce, so as 
“fo conduce really or substantially' to affect the service rendered 
“to passengers or to shippers, is not part of the necessary control 
“of the subject.” 

242. Part VTT of the Federal Trade Marks Act 1905 penalized 
any person, who (a) falsely applied to anj^ goods for the pur- 
]M)ses of trad(* or sale, or (b) knowingly sold anj^ goods to which 
thert* was falsel.y applied, or fc) knowingly imported into Aus- 
tralia any goods not produced in Australia to which there was 
applied a workers’ trade mark; and made provision for the 
r<*gistration of a workers’ trade mark hy any worker or associa- 
tion of workers. In Attorney-General for N.S.W, v. Brewery 
Emploifees^ Union of N.8.W. (1908) 6 C.L.R., 469, this legisla- 
tion was held not to fall within the Commonwealth power as to 
“trade marks” (S. 51 ( XVIII) ), and although it was admitted 
that tin* portion of the legislation dealing with importation would 
be within S. 51 (i), yet the whole Part VII was held to be invalid, 
on the ground that it was impossible to separate the valid from the 
invalid ]>rovisions. It is clear (and O’Connor J., who was one 
of the majority holding the Part to be invalid, was certainly of 
opinion) that quite- apart from S. 51 (XVIII), the Common- 
wealth would have power to enact such legislation if confined to 
inter-State and foreign commerce. If S. 51 (XVIII) had been 
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omitted from the Constitution, the result would have been that 
the rej^ilatioii of marks used in trade and commerce, being a 
neces^^’ part of the control of trade and commerce itself, the 
Statea would have had exclusive right to regulate all marks used 
in wholly domestic trade and commerce, and the Commonwealth 
in all other commerce. O 'Connor J. cited the Trade Mark Castes^ 
100 82 (the United States Constitution not containing a 

provisions as to “trade marks'’: cf. Weener v. Brayion, 152 


Mass., 101). 


243. In America it is held that : -‘Over inter-State transporta- 
‘‘tion or its incidents the I’egulatory power of Congress is ample, 
“but the production of articles, intended for inter-State com- 
“meree, is a matter of local regulation" (per Day J. in Hammer 
V. Vafjerdxctrt (1918) 247 U.S., 251, at p. 272). ’ If it were? other- 
wise, all manufacture intended for inter-State shipment would 
be brought under Federal control to thc» practical exclusion of 
the States {ih.),* 

In Ifammcr v. Degenhart (1918) 247 I'.S., 251, the Supreme 
Court of the United States held to be unconstitutional, as exceed- 
ing tin* commerce power of Congre.ss, and invading tin* powers 
reserved to the States, a Federal Act prohibiting transportation in 
inter-State commerce, of goods made at a factory in which, 
within thirty days prior to their removal therefrom, children 
under the ago of fourteen years have been employed or per- 
mitted to work, or children between the ages of fourteen and 
sixteen years have been employed or permitted to work more than 
eight hours a day, or more than six days a w(‘ek, or before and 
iifter certain hours. 


Federal. Conteod of Exportation and Importation. 

244. The exportation and importation of goods to and from 
outsidi* Australia is within the Federal “trade and commerce 
“power," which extends both to regulation and prohibition of 
exportation {Woodstock (Central Dairy Co., Ltd. v. The Com- 
monwealth (1912) 15 C.L.R., 241), and importation {Attorney- 
General for New South Wales v. Collector of Customs (1908) 5 
C.L.R., 818; Baxter v. Ah Way (1909) 8 C.L.R., 626.) In 
Baxter v. Ah Way the High Court upheld both the Customs Act 
1901, S. 52, which provided that all goods, the importation of 
which should be prohibited by proclamation, should be deemed 
to be prohibited imports, and the proclamation^ thereunder, pro- 
hibiting the importation of opium suitable for smoking. It is to 

-*€?£. United States v. Knight, 156 U.S., 1, holding manufacture is not 
commerce. 



be noted that the Cit^om$' A.ef rests on two powers, that of taxa^, 
tion (S. 51 (ii) ) and that of regulaldon of external trade and; 
uonunerce (S. 5l (i) ), and that it is only as to the first part Of 
Customs legislation that the Commonwealth power is exclusivei 
namely, imposition of duties (S. fiO), but, as to ^e second, the; 
States have concurrent power, mbjeet to paramount Common- 
wealth legislation and to the Constitution. This means that the 
States could not prohibit importation of any goods allO'we<l to be 
imported by Federal law (either expressly or impliedly, by collec- 
tion of Custdhis duties for the right to land) , but could prohibit 
exportation overseas of goods, unless prevented bj' over-riding 
Federal statute. 




Mr., CHAPTER XVI, 

THE EXTENSION OP THE FEDERAL COMMERCE 
POWER TO SHIPPING AND NAVIGATION. 

243. The power of the Pedtrai Parliameut to make laws with 
respect to trade and commerce is expressly stated the Con- 
stitution to extend to “navigation and shipping’’ (S. 98). But 
such navigation and shipping, to fall within the ambit of Com- 
monwealth power, must be navigation and shipping of an over- 
seas or interrState character. In Huddart Parker c& Co. Piy., 
Ltd. V. Moorehead (1908) 8 C.L.R., 330, Griffith C.J. at p. 352) 
said: “The Constitution is therefore to be construed as if it 
“contained an express declaration that power to make laws with 
‘ ‘ respect to trade and conunei-ce within the limits of a State, and 
“not relating to trade and commerce with other countries or 
“among the States, is reserved to the States, except so far as the 
“exercise of that power !>y the Commonwealth is necessary for 
“or incidental to the execution of some other power conferred 
“on the Parliament.’’ 

• In Owners of S.8. Kulihia v. Wilson (1910) 11 C.L.R., 689, the 
Seamen’s Compensation Act 1909, S. 4, enacting that the Act 
applied in relation to the employment of seamen, (a) on any ship 
registered in the Commonwealth when engaged in the coasting 
trade . . . (b) on any ship (whether British or foreign) 

engaged in the coasting trade if the seamen have been shipped 
under articles of agreement entered into in Australia, was . held 
lo be ultra vires of the Commonwealth, so far as it purported to 
deal w’ith purely internal coasting trade. The High Court, held 
that S. 31 (1) did not authorize legislation with respect to the 
internal trade of a State, and that S. 98 does not enlarge the 
. ambit of the power, or do any more than explain the meaning 
of the words “trade and commerce,’’ as applied to matters within 
that ambit. 

246. In Australian Steamships Ltd. v. Malcolm (1915) 19 
C.L.R., 298, the High Court upheld (as falling within S. 51 (1) 
and S. 98 of the Constitution) the validity of the Federal Sea~ 
men’s Compensedion Act 1911, which provided that employers 
should compensate to the extent limited by that Act seamen sus- 
taining personal injury by accident, arising out of and in the 
course of employment. 

r,:. . ,125 
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The Federal ^^iiusurance power’’ (S. 51 (xiv) ) could not be 
called in aid, for workmen’s compensation is not insurance. 

The trade and commerce power ’Ms expressly declared by S. 98 
to extend to navigation and shipping,” which are limited to 
inter-State or foreign operations. That, in itself, in Mr. Justice . 
Isaacs’ view, is ample basis to support the legislation. As 
trade and commerce with other countries, and the greater part of 
mercantile inter-State trade would in itself necessarily involve 
carriage by means of ships, it is difficult to see how the declara- 
tion of extansion to “navigation and shipping” has any substan- 
tial meaning, unless the subject-matter of “navigation and 
“shipping,” so far as concerns foreign and inter-State traffic, is 
to be included in the “trade and commerce” controllable by the 
Commonwealth. 

The High Court held that the subject-matter of the legislation 
was confined to what is embraced within the ordinary under- 
standing of the subject of shiy^ping, a sailor, as a necessary y)art 
of the equipment, being as much within the legislative i)ower 
of Parliament as the vessel itself, and care for him, as w(‘ll as 
for the ship, being a material (dement in providing for the safety 
of all on board. Isaacs J. cited with approval the sixth yiro- 
position in The Employers^ Liahility Cdse.s (1907) 207 IT.K., 4G8, 
namely : “The duties of common carriers in respect of the safety 
“of their employees, while both are engaged in commerce among 
“the States, and the liability of the former for injuries snstHin(‘d 
“by the latter, while both are so engaged, have a real or sub- 
“stantial relation to such commerce, and therefore arc* within 
“the range of this power.” 

Gavan DuflPy and Rich JJ. (at j>. 339) stated: “It was urged 
“by the apy^ellants that 8. 51 (1) of the (institution anthoriz(*s 
“only such legislation as prescribes, yirohibits, or regulates acts 
“which are themselves yiart of the transactions constituting com- 
“merce, or in the alternative, acts which promote, imjiede, or 
“otherwise dirc^ctly afE(H*t commer(?e, and it was said that S. 5 
“of the Seamen^ s Compensation Act i.s ultra vires because it does 
“more than this. . . . Let us assume that S. 51 (1) has the 

“limited meaning already suggested, what is then the meaning 
“of the provision as to navigation and shipping contained in 
“S. 98f It was argued that it should be read as merely enabling 
“the Legislature to deal with trade and commerce when con- 
“ ducted by means of ships. But such a power is already neces- 
“sarily implied in the language of S. 51 (i), and in any case the 
“language of &8 is inappropriate to express it. In our opinion, 

' S. 98 has a quifed^fferent operation. ' It removes the very doubt 
l^lhat is raised in the^resent case. S. 98 says in effect that the 
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to make laws with respect to trade and commerce shall 
^‘incSftd® * powder to make laws with respect to navigation and 
^^shijjp^ng as ancillary or relevant to such trade and commerce; 

and' it authorizes Parliament to make laws with respect to 
'^sliipping and the conduct and management of ships as instru- 
mentalities of trade and commerce, and to regulate the relations 
''and reciprocal rights and obligations of those conducting the 
navigation of ships in the course of such commerce, both among 
* ‘ themselves and in relation to their employers, on whose behalf 
"the navigation is conducted/' 

247. The above cited dictum of Gavaoa Duffy and Rich JJ., 
that the effect of S. 98 is to include, in the power to make laws 
with respect to trade and commerce, a power to make laws 
with respect to navigation and shipping ancillary or relevant to 
such trade and commerce, was applied by the High Court in 
Newcastle and Hunter River Steamship Co., Ltd. v. Attorney- 
General for the Commonwealth (1921) 29 C.L.R., 357, in which 
case the provisions of the Navigation Act 1912-1920, and the 
seheflules thereto, and of the regulations madi^ thereunder, were 
held to be invalid to the extent that they purporttnl* to prescribe 
rules of conduct to be observcnl in respect of ships engaged solely 
in the domestic trade and commerce of a State. These enact- 
meiits and regulations prescribed certain scales of manning and 
standards of accommodation for the ships to which they related, 
prohibited any ship from engaging in the coasting trade without 
a lit'cnce, and imposed penalties for breaches. Their validity 
was challenged on the ground that the Commonwealth Parliament 
has no pow'cr to prescribe conditions of muiiniiig and accommo- 
dation with respect to ships engaged solely in iutra-State trade, 
or to recpiin* the owners of such ships to obtain a licence to engage 
in such trade. The whole High Court were of opinion that the 
(.■onstitution, by 8. 98, does not endow^ the Common \vealth Par- 
liament with a substantial power to deal with navigation and 
shipping at large ; it only empowers it to deal Avith that subject 
so far as it may be relevant to intcr-State ami foreign trade and 
commerce. "It is not enough merely to say that the iutra-Htate 
* ‘ ships go upon the high seas or in waters used by inter-State or 
"foreign ships. They are not engaged in any act of inter-State 
"or foreign trade." 

Navigation Upon Austkawan Rivers. 

248. The declaration, in S. 98, that the* Federal commerce 
power extends to navigation and shipping clearly refers to navi- 
gation upon internal waterways, as well as to navigation upon the 
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nea (cf. Clark, op. eit., p. 106). Tke navigable rivera of Aus- 
tralia clearly come within the ambit of Commonwealth legislatiye 
power. In the United States it has been said that it is not every 
small creek in which a fishing skiff or gunning canoe can be 
made to float at high tide which is to be deemed navigable, and 
that the test of navigability is, that the waterway must be 
generally and commonly useful to some purposes of trade or 
agriculture (The Montello, 20 Wall., 430). 

249. In Australia (it is submitted), the sole test as to whether 
a given waterway is, or is not, subject to Federal legislation, is 
whether it is capable of being used as a medium of inter-State 
commerce. If so, then it becomes an object within Common- 
wealth power, irrespective of any question of whether the water- 
way is sometimes incapable of floating craft. The American 
test would seem to be applicable in Australia, namely, if a 
waterway is capable of use for the purposes of inter-State trade 
by the employment of any instrument or method of transporta- 
tion, its use for that purpose is subject to control of Congress 
(Carter v. Thurston^ 38 N.H., 104; The Moniello^ 20 Wall., 430), 
but the control of Congress does not extend to navigation con- 
dticted wholly upon the internal waters of a State which are not 
accessible by navigation from any other State (Veazie v. Moor, 
14 How\, 568 ; cf. The Daniel B(dl, 10 Wall., 537). In Australia, 
however, such navigation would be within Federal power, if it 
were but a link in the chain of inter-State commerce (Newcastle 
and Hunter Biver Steamship Co,, Ltd, v. Attorney-Oeneral for 
the Commontoealth (1921) 29 C.L.R., 337; see par. 232, ante), 

250. One writer states that it is a question as to the power of 
a State to authorize the diversion of the waters of a river flowing 
through it, or a diminution of their quantity, to an extent which 
would affect the rights of riparian proprietors in another State 
(Clark, op. cit. p. 109). It is here submitted that the question 
involves no difficulty. The individual States can (subject to the 
riparian rights of individual Australians) enact what legislation 
they choose until, and only until, the Commonwealth validly 
legislates upon the matter, whereupon the paramount Federal 
legislation wiH prevail (S. 109). Although the Federal power 
over rivers as avenues of inter-State trade and commerce is 
plenary, it is subject to one restriction, namely, that no Federal 
law or regulation of trade or commerce may abridge the right of 
a State, or of the residents therein, to the reasonable use of the 
waters of rivers for conservation or irrigation (S. 100). 

231. Clearly the power conferred on the Commonwealth by 
S. 76 to make laws giving original jurisdiction to the High Court 
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jil^ Admiralty matters woald extend to jurisdiction in reflect of 

niters occurring on tidal rivers.^ 

/252. In the United States the now accepted view as to the 
source of Federal power over rivers is, that the power to regulate 
commerce is the basis of such Federal jmwer {The lio#teiaowno, 
21 Wall., 557). The United States Constitution contains no 
provision corresponding to S. 98. 

253. A ripariw proprietor in one State may invoke the High 
Court to restrain by injunction any interference with his riparian 
rights by another State, or person within that State (cf. the 
American case of Holyoke Water Power Co. v. Connecticut River 
Co., 22 Blatch., 131). Subject to the ability of a person in one 
State to so enforce his riparian rights against another State or 
person in that other State, and subject to there being no valid 
paramount law of the Commonwealtl^ in the premises, the States 
may legislate as they choose with regard to user, diversion, or 
absorption of the waters of rivers within a State.* 

1 CSf. the American cas*? of Genessc Chief v. Fitahugh, 12 How., 443; but 
it iH to be noticed that the United States judicial power '^extends to'^ 
admirality, which involves a vital difference between it and 8. 76 of the 
Australian Constitution. 

2 Tlic reasoning in, e.g., United States v. Bio Grande Dam Co,, 174 U.S., 
690, would seem entirely inapplicable to Australia, where the matter would 
depend on whether or not a Federal law had been enacted; see also 8t. 
Anthony Falls Water Power Co. v. St. Paul, 168 U.S., 349. 
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THE POLICE POWERS OP THE STATES. 

254. This subject^ in Australia, is fraught with little difficulty. 
There is a ‘ ‘ peace of the Commonwealth. The Common- 
wealth Parliament is empowered to legislate for the peace, 

order and good government of the Commonwealth.'" Any- 
thing, which in its nature appertains to the peace of the Com- 
monwealth, is, at least within the incidental power (B. v. Kidman 
(1915) 20 C.L.R., 425; cf. in re Neagle (1890) 135 U.S., 1; in re 
Rctpier, 143 U.S., 110.) There is a ‘‘peace’" of the several 
States. Everything which is not included in the “peace” of 
the Commonwealth is embraced in the “peace” of the States. 

The solvent is found in the rule laid down in the Colonial 
Sugar Refining Co/s Case, 1914, A.C., 237, namely, the aggregate 
of powers of legislating for the peace of the federating Colonies 
having, at the time of federation, been severally vested in those 
Colonies, the burden rests on those who affirm that the cai)acity 
to legislate on any given matter was put within the }>ower of the 
Commonwealth Parliament, to show that this was done. It is 
above submitted that the Federal power over inter-State trade 
and commerce cannot be held to be exclusive in the American 
sense (see Chap. XIV). Consequently, a State Act, unless in 
actual conflict with a, paramount Federal statute, or with the 
organic law, must be valid. 

The phrase “police powers” connotes familiar ideas* The 
government of the country, whether organised as “a Federal 
“government” or “a State government,” can, on the doctrine in 
the Saltpetre Case,^ take all necessary steps to ward off the 
invader. Duality of authority would be avoided by the State 
officer being automatically superseded by the arrival of the 
Federal officer. Similarly, the ancient executive right to de- 
molish buildings in order to assuage a conflagration would not 
be frustrated through the absence of a State official. Un- 
doubtedly either Federal or State servant of the Crown would 
be justified in taking all necessary steps to prevent the spread 
of fire. 

256. The American conception of “police power” is well 
described as the l>ower possessed by a government to protect 
its citizens from danger, disease, and vice. (Clark, op. cii., p. 119, 

1 (1606) 12 Bep., 12; see par. 305 post. 

' ‘ ‘ ■ . .•• 130 , 
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Harvard Law R<?view, Vol. 4, p. 22.) Quick and Garrau 
(ij^. cif., p. 533) cite the definition of Strong J. in Railroad 
Cfa. V. Husen, 95 IT.S., 465. “It is generally said to extend to 
“piaking regulations promotive of domestic order, morals, 
“health and safety. . . . The police power of a State justifies 
•“the adoption of precautionary measures against social evils. 
“Under it a State may legislate to prevent the spread of crime 
“or pauperism, or disturbance of the peace. It may exclude 
^‘from its limits convicts, paupers, idiots, and lunatics, and 
'“persons likely to become a public bharge, as well as persons 
'“afflicted by contagious or infectious diseases. . . . The same 
‘‘principle .... would justify the exclusion of property 
“dangerous to the property of citisens of the State, for example, 
animals having contagious or infectious diseases. All those 
‘‘exertions of power .... are self defensive. While for the 
“purpose of self protection |a State] may establish quarantine 
“and reasonable inspection laws, it may not interfere with 
“transportation into or through the State, bej^ond what is 
absolutely necessary for its self-protection. 

The view, here submitted, is that all the measures indicated 
by Strong .1. can be ena<ded by each of the several Australian 
States, not by virtue of any doctrine of “police powers"’ at all, 
but by reason of tlie simple fact that they were all within the 
])owers of the Federating (’olonies; and are still within the 
exclusive powers of the States, or are within their concurrent 
powers, in tlie latter case liable to be superseded by valid con- 
flicting paramount Federal* legislation the oiify restrictions on 
the legislative powers of the State arc to be found in the 
organic law, e.g.. S. 92; and no infringement thereof will be 
excused on any ground whatever, police or otherwise. 

256. In PeierswaUl v. Bartley (1903) 1 C.L.R., 497, the ques- 
tion was as to the validity of a State Act imposing a brewer’s 
licence fee. The State Act was upheld, not on the ground of 
being an exercise of |>o1ice jjower, but rather on the broader 
ground, that in determining a question, which involves the 
implication from the language of the (yonstitutioii of a con- 
clusion, the result of which bivolves the further limitation of 

2 See, ae to tlie American doctrine of police powers, LeMy v. Burdin, 135 
U.S., 100; Brown v. Maryland, 12 Wheat., 419; hicunse Cases, 5 How., 504; 
Lake Shore B. Co. v. Ohio, 173 U.S., 28.5 (with which compare Si. Louis San 
Brancisco By. Co. v. Public Service Commission (1923) 261 U.S., 369) ; Hea- 
ninffion v, Georgia, 163 U.8., 299; Plumley v. MassaeJ^etts, 155 U.S., ^ 

461 (upholding a State Statute forbidding the sale of oleomargarine In 
interstate original packages in imitation of butter); Ddamater v. South 
Dakota, 205 UJSL, 93; Nutting v. Massachusetts, 183 U.S*, 5BS; Siato 
Conloft, 48 Am. St. Bep., 227. ■' 
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the powers of the State, regard must be had to the general 
provisions of the Constitution as well as to particular sections; 
the Constitution contains no provisions for enabling the Com- 
monwealth Parliament to interfere with the private or internal 
affairs of the States, or to restrict the powder of the States to 
regulate the carrying on of any business or trades within their 
boundaries, or even, if they think fit, to prohibit them altogether. 

In Peterswald v. Bnrtley the respondent Bartley was charged 
before a Police Magistrate under the New South Wales Liquor 
Act 1898 with carrying on the trade or business of a brewer 
without holding a proper licence under that Act. Bartley ad- 
mitted that he did not hold a licence under the State Liquor 
Act, but contended that that Act in so far as it imposed licence 
fees upon brewers, was no longer in force, by virtue of S. 90 of 
the Constitution, and that as he held a licence under the Com- 
monwealth Beer Excise Act (No. 7 of 1901), he was entitled to 
carry on the trade and business of a brewer in any part of the 
Commonwealth. The magistrate upheld the respondent’s con- 
tention, and dismissed the information. The Supreme Court of 
New South Wales upheld the Magistrate, but this decision was 
reversed on appeal to the High Court. 

If the brewer’s licence fees were an “excise” duty within the 
Constitution, the express provision of the organic law would 
prevent the States imposing such licence fees, the imposition of 
duties of excise being within the exclusive power of the Com- 
monwealth. The High Court rejected the larger view as to the 
meaning of the term ‘ ‘ duties of excise, ’ ’ which found favour with 
the majority of the Supreme Court, and regarded the term, as 
it is used in the Constitution, w^here it is limited to taxes imposed 
upon goods in process of manufacture ; and the High Court 
found nothing in the State Act to show that this licence fee was 
other than a direct tax upon the manufacturer. The subject- 
matter was one w’hich the Legislature of New South Wales had 
power to regulate. It was not disputed that the State could 
regulate the manufacture of any article, though it has no power 
to impose a tax upon the thing itself. The State Act provided 
in substance that a person who proposes to carry on the business 
of manufacturing beer must give the name and place where he 
intends to carry it on, and pay a licence fee. Whether there is 
also a Federal excise duty upon the manufactured beer is quite 
immaterial. 

In a recent American case it was held that the commerce 
power of Congress is not intended as an authority to Congress 
to control the State in the exercise of their police power over 
local trade and manufacture {Hammer v. Dctgenhart (1918) 247 
U.S,, 251). 
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1^7. In Roberts v. Ahern (1903) 1 CX.B., 406, it was held 
that a person, who, being the servant of an independent coii« 
tractor employed by the Government of the Commonwealth to 
remove nightsoil from Commonwealth premises, carried ont 
that w'ork without a licence from, and without having given any 
security to, the local authority, vras not guilty of an offence 
under the State Police Offences A,ci. Counsel for the defendant 
argued that that section would not bind the Crown, as repre- 
sented by the State, because the Crown was not specifically 
named ; but that, even if the Act by necessary implication bound 
the Crown as re]>reseuted by the State, it wH)uld not bind the 
Crown as represented by the Commonwealth. The Cominon- 
wealth, it was further contended, is not to be left at the mercy 
of a local authority <if a State: the State xmlice laws do not 
apj)Jy to any act done under the authority of the Common- 
Avealth (Tiovernment, which is necessary for or incidental to the 
projicr carrying on of any one of the government departments, 
the control of wliich is vested in the Commonwealth Govern- 
ment. O’Connor J. stated, at this stage of the argument, that 
the Postal Department for instance might refuse to make use 
of the Melbourne Sewerage system. Counsel further argued 
that, if the Commonwealth were to legislate as to the way in 
which sanitation should be carried out in respect of its depart- 
ments, then, under the express language of the Constitution, 
S. 52 (2), that legislation would jmevail over that of the States; 
if the jiartieular tiling done eould be done without committing 
a nuisance, the Commonwealth might nevertheless do it; if the 
W’orks, necessary under existing circumstances to be carried out 
by the i^unmoii wealth, could not be carried out without in- 
fringing the State eriuiiiial law, the person carrying it out 
would not be liable. O '(Connor J. asked if counsel contended 
that the Oomnioiiwealth is not bound by State regulatioTis as to 
the use of the roads. The reply was: *‘It is not if the infringe- 
“meiit of the regulations is necessary for C Commonwealth pur- 
poses. For instance, it might be necessary for persons on 
"‘Commonwealth business to travel at extraordinary s])eed.” 

( Cf. Tto\j V . Wrigglesworth (1919) 26 (C.L.R., 305.) 

Amongst the arguments for the informant was the conten- 
tion that the power to establish ordinary regulations of police 
is left to the States, consequently the < Vimmonwealth cannot 
make police law's to apply outside Commonwealth territory. 

The High Court did not decide the abov%-mentioned points 
raised in argiuneiit, but based its decision on the ground that 
inasmuch as the Police Act did not bind the Victorian Govern- 
ment, it does not now' bind the Federal Government, to which 
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the rights and obligations of the Victorian Oovernment in 
respect of the Post and Telegraph Department had been trans- 
ferred (cf. United States v. Hoar, 2 Mason, 311) . 

In P^Emden v. Pedder (1904) 1 C.L.R<, 91, it was suggested 
in argument, that, if the tax in question in that case w^ere 
properly recognised as a tax upon the officer concerned in his 
official capacity, then a by-law, regulating the speed of bicycles 
would be an interference with a Federal agent, e.g., a telegraph 
messenger who used a bicycle in the course of his business. To 
this argument Griffith C. J. replied that that is a police regulation 
and may be supported on that ground. 

It is here submitted that, e.g., if Commonwealth Defence 
Legislation authorized military officers or mert to progress 
through streets irrespective of speed limit, such law would 
undoubtedly be valid (S. 109), and entitle the Commonwealth 
servant to ignore State traffic laws. To take an obvious illustra- 
tion, Municipal prohibition of processicins in streets of the 
Municipality, without leave, would not apply to a movement of 
Federal troops. 

258. In 22. v. Smithers, ex parte Benson (1913) 16 C.L.li., 99, - 
the High Court held it to be extra vires of the* State of New South 
Wales an Act which provided that, if any person resident in 
New South Wales at or prior to the commencement of the Act. 
had before or after such commencement, been convicted in 
any other State of an offence, for which, in that State he was 
liable to suffer death, or to be imprisoned for one year or longer, 
and if before the lapse of three years after the termination of 
any imprisonment suffered by him in respect of any such 
offence, such person comes into New South Wales, he shall be 
guilty of an offence, 

Griffiths C. J. (at p. 109) said that in his o])inion the former 
power of the States to exclude any persons whom they might 
think undesirable inhabitants is cut down to some extent by the 
mere fact of Federation, entirely irrespective of Ss. 92 and 117. 
The extent to which it is cut down and the line of demarcation 
which should be held to separate a justifiable from an un- 
justifiable exclusion might be hard to determine, and yet it 
might be possible to say on which side of it a particular case lies. 

In the present case the offence committed in Victoria by reason 
of which the applicant was committed on his coming into Nevr 
South Wales was “being a person having insufficient lawful 
“means of support* ■’ which offence may by the law of Victoria 
be punished by twelve months imprisonment. The Chief Justice 
did not think that the exclusion of an inhabitant of another 
State for such a reason could be justified on grounds of police. 
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J. said (at p, 110) : must by no means be thought 

say, and it is quite unnecessary to decide, either that the 
“fact of federation or that the language of S. 92 destroys the 
right i>f individual States to take any precautionary measure 
respect of the intrusion from outside the State of persons 
“who are or may be dangerous to its domestic order, its health, 

" ‘ or its morals. But wliatever may be the residue of power left 
“to the State in this regard, it is clearly limited by the existence 
“of some necessity for the defensive precantion.’* 

Isaacs stated (at p. 114), in regard to the contention that 
the Suiireine (^ourt of the ITnited States had held that the 
States might validly enact laws that were in furtherance of the 
po]i<*e pouer, and did not unreasonably interfere with the 
Federal trade and commerce power, that, what had long been a 
jiulicial doctrine of the Supreme Court that had passed into a 
definite canon f>f const it iitioiial construction was that the trade 
and ^•omlnerce jiower being national, is in its nature exclusive; 
and that consecpiently the silence of Congress is equivalent to a 
positive declaration of freedom. But the cases show that a 
qualification is grafted on to that doctrine of silent prohibition, 
namely, that the constructive ])rohibition does not go so far as 
to forbid the States from passing health and quarantine laws, 
for example, and if they do merely that, they are not in conflict 
uith the Constitution, simply because there is some incidental 
interference uith inter-Stato commerce. But there is no doc- 
trine that the Federal power is subject to any reservation of the 
State police ])ower- -an error, which in the opinion of Isaacs J., 
it is abs4»liitc1y necessary to guard against. If that were so, 
(''ongress uoiihl have no right to legislate so as to prevent the 
exercise of the Stale jiower assiiined to be “reserved,” but^the 
cases decide the contrary. 

Isaacs d. UHs of opinion (at p. 112) that all that had to be 
done was to ascertain the meaning of S. 92, The Act impeached 
w'^as made under a sufficiently amjile pow'cr contained in the 
State IVinstitiitioii, so far as that instrument is unaffected by the 
(Commonwealth Act^ and it violated no express condition or 
restriction in the State (/onstitution. But it bad to meet the 
limitations in the Imperial Act of the Federal Constitution con- 
tained in S. 92. “If the express words of that section (or any* 
“other section) properly construed cut down the original State 
power, it is by so much diminished, but 1 am unable con- 
“sistenlly with the canon to cut it down •by any indefinite 
“estimate I may make of the general character of the Consti- 
“tutioii. apart from the true construction of some specific 
“provision.*^ 


^^on 
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Higgins J. (at p. 118), expressed the view that “The cases 

which have arisen under the United States Constitution tend 
“rather to perplex than to assist us, for there are no such words 
“in that Constitution as in the Australian. It is our duty meekly 
“to ascertain the meaning and application of the words used in 
'^our own Constitution, as they stand, as the words of an instru- 
“ment which is complete in itself, and which has to be construed 
“as a will is construed, by an examination of its own language 
“within its own four comers.”® But the United States deci- 
sions are useful as showing that the power “to regulate com- 
“meree with foreign nations and among the several States” 
has been treated as involving a power to regulate the transport 
of passengers and immigration ; and that apart from this power 
to regulate commerce and without any such section as S. 92 the 
Supreme Court of the United States treats the, restraint on the 
movement of persons from one State to another as being in- 
consistent with the Federal Constitution. 

3 This principle, as stated by Higgins J., is now the recognized rule, sec 
Chapter VI, ante. 



CHAPTER XVni 


THE FEDERAL TAXING POWER. 

259 . By S. 51 (ii) of the Constitution the Federal Parliament 
is empowered to make laws w’ith respect to "Taxation but so 
"as not to discriminate between States or parts of States.” 
The Federal taxing power is expressed in very wide terms 
indeed, and will be interpreted in a manner which will give the 
full benefit to the Commonwealth of the rule of construction 
that the governmental powers granted to a Colonial Legislature 
are plenary in their nature. The Federal taxing power is of 
twofold character, the collection of duties of Customs and 
Excise, and “Taxation.” Duties of Customs must be uniform 
(S. 88). Taxing laws must not discriminate between States 
(S. 51 , ii) or give j>reference to one State or any part thereof 
(S. 99). A tax may not be imposed on any property belonging 
to a State (S. 114). Under S. 51 the Commonwealth Parlia- 
ment has power to impose Customs duties as from the date of 
the resolution in the Committee of Ways and Means in the 
House of Reimesentatives, in accordance with the usual practice 
as to such duties^ (Colonial Suflar Refining Co. v. Irving, 190 (», 
A.C., 360 ). 

260. S. 55 provides-: “Laws imposing taxation shall deal 
“only with the imposition of taxation, and any provisions 
“therein dealing with any other matter shall be of no effect.. 
“Laws imposing taxation, excejd laws imposing duties of 
"(histoms or of Excise, shall deal witli one subject of taxation 
“only, but laws imposing duties 'of Customs shall deal with 
“duties of Customs only, and laws imposing duties of Excise 
“shall deal with duties of Excise only.” 

A tiuestion arises as to whether the iirovisious of S. 55 are 
mandatory or directory. The first jiaragraph is clearly man- 
datory, i.e., the Courts would not give effect to any provision 
in a taxing Act dealing with any other matter than taxation. 
But is it absolutely necessary to the validity of the legislative^ 
enactment imposing taxation, that it shall deal with one subject 

1 ContraHt Bowles \\ Bank of England (1913) 1 Ch., 57, 

*•£ The limitations imposed by S, 55 do not apply to 1§W8 for the government 
of the Commonwealth Territories, 6. 122, Buekofnan v. The Commonwealth 
(1913) 16 C.LJt., 315. 
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ot taxation only f This question came before the High Court, 


but was not decided, in Osborne v. The Commonwealth (1911) 
12 CJj.R., 321, the opinion of the majority, however, of the High 
Court being that S. 55 is mandatory. 

It was observed (at j). 335) that the change of language in 
S, 55 from that in Ss. 53 and 54 would seem to import a change 
of intention. Ss. 53, 54, 55, and 56 show a sharp distinction 
between ‘‘proposed laws’^ and ‘Haws.’^ Ss. 53 and 54 deal 
with “proposed laws,'- that is. Bills or projects of law still 
under consideration, and not assented to, and they lay down 
rules to be observed Avith respect to proposed laws at that 
stage. Whatever obligations are imposed by those sections are 
directed to the Hoiises of Parliament, whose cUUduct of their 
internal affairs is not subject to review by a Court of Law. 
S. 55, on the other hand, deals with proposals which have 
received the Royal assent, and which can be reviewed by Courts 
of Ijaw, if they offend against constitutional provisions. A 
construction that the second part of S. 55 is not obligatory, 
would remove all effective check on that which the section is on 
its face designed to prevent, namely, the tacking together of 
tax Bills of different kinds and unlimited number in one 
measure. “In enacting S. 55 the framers of the Constitution 
“have given the Court jurisdiction to examine the frame of a 
“Law, obviously with the object of giving a sanction to the 
“direction of the Constitution for the framing of the legislation 
“dealing with taxation and the appro-priation of money in 
“accordance with the provisions of S. 53 and the sections 
“immediately following" (per O'Connor J., at p. 355), 

Isaacs J., at p. 363, ])ointed cnit that if there be a contra- 
vention of the fundamental law, it stands apparent on the face 
of the enacftment, manifest to the Court on mere production. 
“One object of the express restriction undoubtedly was to 
“secure to the people of the Commonwealth a consideration of 
“every tax imposed on them, free from the disturbing influence 
“caused by the presence of any other tax in the same measure, 
“Customs items and Excise items being respectively con- 
“sidered as appertaining to one species of tax. That is a most 
“important consideration enforced not by mandate which could 
“not be made the subject of judicial interposition but by 
‘ ‘ restriction on power which can, and as at present advised I 
“am not disposed to consider that a public safeguard of th|s 
“nature, directed lo both Houi^ of Parliament alike, could be 
‘^always deliberately ignored Without consequences. So far as 
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^'lafiit <*aii be obtained from Ameriean precedent it tella in favoxir 
**ot insisting on legislative compliance with such a restriction.’^* 

261. Higgins J.,* in Osborne v. Tbe Com f non wealth (supra) 
(at p. 372), held the opposite vie\i% observing that there are no 
words in the Constitution expressly making an Act infringing 
the section void, and that ordinarily* if the first part of a section 
prescribes a prohibition and a j>enalt.v, and the second part 
prescribes a prohibition, it would be said that the second 
provision carries no penalty. 

262. In the American case of Johnsqn v. Harrison^ 28 Am. St. 
Rep., 382, it was held that the provision against enacting laws 
which embrace more than one subject must be given a broad 
and extended meaning, so as to allow legislation to include in 
one Act all matters having a natural and logical connection. 


Duties op Customs and Excise. 

263. ‘‘Duties of Customs.” as Pixif. Moore*'' (up. cit, (xt 
pj). .114-5) points out. mean duties imposed upon the imj>orta- 
tioii of goods into the Cominonwealtli from parts beyond the 
(Common wealth, whilst “dtities of Excise,” taken by itself, is a 
term of very extended tneaning: the primary meaning being to 
describe a tax on commodities produced at home, in opposition 
to duties of (histoiiis payable on importations from abroad, but 
the extended meaning emiiracing licence fees on occu]>ations 
as well as “taxes levietl on certain modes of individual ex- 
“penditure treatetl as indiem of wealth or taxable capacity. 

PfterswaUl v. Bartley (1JM)3) 1 C.L.R., 497 (discussed in 
par. 256, ante), the brewers^ licen<*e fees imposed by State Act 
were challenged as being “duties of Excise,” the levying of 
which are within the exclusive power of the C»ommon wealth. 
Griffith t'.J. pointed out (at p. 505) that the term “duties of 
“Excise” is used in several sections of the Coiistitiition, and 
always in close juxtaposition with the expression “duties of 
“(‘ustoms,” as being a term relating to things of the same 
nature, and governed by the same rules. In S. 93 the words 
“duties of Excise” are qualified by the addition of the words 
“paid on goods produced or manufactured in a State.” If the 

•t American caacH aa to constitutional provisions as to the franu* of legis- 
lation lieiiig mandatory are State v. Nonitand, 44 Am. 8t. Rep., 572; 
March Chunk v, McGee, 81 l*a. St. Rep., 483; Johnson v. Harrison, 28 Am. 
Kt. Rep., 382; DaHs v. State, 6! Am. !>«%, .139; Cooper v, Telfair, 4 U.S., 
19. 

* Higgins J. cited Maxwell, op. ei1„ p. .167 ; ITraies, op. eit,, p. 233. 

** Citing Eneyclopoedia of English Law, title Exeise ; Anson, Law of the 
Constitution, Vol. II, pp. 291-2. Roe Quick 4b Garrau, p. 837. 
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construction contended for prevailed it meant that the power to 
impose licence fees on publicans, for instance, had passed to the 
Commonwealth as well as a large number of other fees, which 
up to that time had been thought to be within the power of the 
State to impose. But the Constitution contains no provisions 
for enabling the Commonwealth Parliament to interfere with 
the private or internal affairs of the States, or to restrict the 
power of the State to regulate the carrying on of any businesses 
or trades within their boundaries, or even, if they think fit, to 
prohibit them altogether. 

The High Court further said: “With respect to the Aus- 
“tralian use of the term we are entitled to take notice of the 
“sense in which it has been understood and used in the legisla- 
“tiori of the various States. We know that in some of them 
“there were in existence for -many years ‘duties of Excise' 
“properly so called, imposed upon beer, spirits, and tobacco. 
“There were other charges which were never spoken of as 
“Excise duties, such as fees for publicans’ licences, and for 
“various other businesses, such as slaughtermen, auctioneers, 
“and HO forth, but these were not commonly understood in Aus- 
“tralia as included under the head of Excise duties. Bearing 
“in mind that the Constitution was framed in Australia by 
“Australians, and for the use of the Australian people, and that 
“the word ‘Excise’ had a distinct meaning in the popular 
“mind, and that there were in the States many laws in force 
“dealing with the subject, and that when used in the Constitu- 
“tion it is used in connection with the words ‘on goods pro- 
“ ‘duced or manufactured in the States’, the conclusion is almost 
“inevitable that wherever it is used, it is intended to mean a 
“duty analagous to a (Customs duty imposed upon goods either 
“in relation to quantity or value when produced or manufac- 
“tured, and not in the sense of a direct tax or personal tax." 

264. In jB. V, Barger (1908) 6 38, at p. 73, the majority 

judgment of the High Court cited the immediately above cited 
extract from Peterswald v. Bartley^ and continued (p. 74) : 
“It is clearly within the competence of a State legislature to 
“regulate the conditions of labour employed in the manufacture 
“of agricultural implements. It is equally clear that a State 
“legislature, having prescribed such conditions, could impose a 
“pecuniary burden upon anyone who did not conform to them, 
“and that the payment might be made proportionate to the 
“number of articles produced. Yet, if such payment were a 
“duty of Excise, the State could not impose it, for the power of 
“the Parliament to impose duties of Excise is exclusive.'’ 
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In Cowan ct Sons v. Lookyer (1904) 1 C.L.R., 460, 
Griffith C.J. laid down that the only w'ay in which the Common- 
wealth Legislature can authorize the collection of Customs 
duties is by imposing them as duties. It cannot authorize the 
collection of money as and for Customs duties, not being 
Customs duties, but in lieu of them. They must be imposed qua 
Customs duties. 

266. In Stephens v. Ahrahams (1903) 24 Aus. Law Times, 
185, before the Full Court of Victoria, the Federal Customs Act 
1901 (Part VITI) was attacked as being in contravention of 
S. 55 of the Constitution. S. 139 of the Custofns Act provided 
that where goods are imported* which in the opinion of the 
Minister are substitutes for dutiable goods* the Minister may 
direct the substituted goods shall be charged with the duty 
chargeable upon such dutiable goods. The primary judge 
quashed a conviction under Part VIII on the ground that there 
was no Court clothed with jurisdiction to convict, the j^ro- 
cedural sections of the Act being mill and void. The Full Court 
considered, S. 139, did not impose a tax : that it merely defined 
dutiable goods, and declared that “dutiable goods’' should 
include all goods which in the opinion of the Minister are sub- 
stitutes for the same. 

267. Tn Cm. Cm. CJrespin d; Son v. CUjUtc Co-operai'we Farmers^ 
Lid.^ 21 C.L.ll., 205, the question involved was the constitution- 
ality of S. 152 of the Commonwealth Chistoms Act 1901-10, 
which provides: “If after any agreement is made for the sale 
“or delivery of goods, duty j)aid, any alteration takes place in 
“the duty collected affecting such goods before they are entered 
“for home consumidion, then in the absence of ex])reKs W’ritten 
“provision to the contrary, the Agreement shall be altered as 
“follows: (a) In the event i>f the alteration being a new or 
“increased duty the seller, after payment of the new or in- 
“ creased duty, may add the difference caused by the alteration 
“to the agreed price: (b) In the event of the alteration being 
“the abolition or reduction of duty the purchaser may deduct 
* the difference caused by the alteration from the agreed 
“price.” 

Griffith C.J. (at p. 212) said: “The defendants also contend 
“that S. 152 is ultra vires of the Commonwealth Parliament. 

‘ ‘ The answer to the argument may be put very briefly. Amongst 
“the powers of legislation conferred upon the Parliament by 
“S. 51 is a power to make law^s with respectHo taxation (8. 51, 
“PI. II). Nour, laws vrith respect to taxation necessarily 
“include many provisions besides the imposition of taxes, and 
“all such provisions as are reasonably incidental to the exercise 
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^‘o£ the power of taxation are, irrespective of the express provi- 
^^sions of S. 51, PI. XXXIX, authorized by the express grant. 
^^It is obvious that one effect of the imposition of new taxation 

through the Customs (which, in practice, takes effect im- 
^‘mediately on its being proposed in Parliament) may be to 
^^work a great hardship, and even injustice in the case of 

agreements which have been already made for the sale or 

delivery of goods of external origin if the seller is saddled 
^^with the. burden of added taxation. It would be a very lame 
*‘and impotent* Legislature that being entrusted with the power 
^'of Customs taxation, could not make provision to avoid such 
^‘injustice. I have therefore no difficulty in holding that S. 152 
^*is within the power to make laws with respSct to taxation. 
‘‘If there were room for doubt on the matter, it is removed by 
“the historical fact that similar provisions have for a long 
‘ ‘ period been regarded by British Legislatures as fit to be added 
“to laws, imposing Customs and Excise duties. It is therefore 
“clear that when the Constitution of the Commonwealth was 
“framed such provisions were regarded as laws relating to 
“taxation, and a power to make laws ‘with respect to taxation’ 
“would, as a mere matter of interpretation, have been under- 
“ stood to include such a matter.” 

Taxation. 

268. The power to levy taxation is of the essence of sovereign 
power. A State that does not possess this power is not a 
sovereign State. Its government must be subservient to a 
superior political organism in which resides the power of taxa- 
tion. Hence, “a concurrent jurisdiction,” wrote Hamilton®, 
“in the article of taxation 'was the only admissible substitute 
“for an entire subordination, in respect to this branch of power 
“of State authority to that of the Union.” 

^ 269. Quick and Garran define taxation, as being any exaction 

of money or revenue, by the authority of a State, from its sub- 
jects or citizens and others within its jurisdiction, for the pur- 
pose of defraying the cost of government, promoting the 
common welfare and defending it against aggression from 
'without (Quick and Garran, op, cit,, p. 550). Prof. lAoore 
defines “a tax” as “a compulsory contribution. imposed upon 
“the subject to meet the service of Government.” (Moore, 
op, cit., p. 505) ; whilst the^High Court’s definition of taxation 
is : “ The primary meaning of taxation is raising money for the 

6 Federalist, No. XXXIV. 







'*|^fKMes of govei^meiit by means of eontributions from indi* 

lipoid persons.” The King v. Barger (1908) 6 C.L.R., 41,: 

*^/ 48 ). 

jSS^- The Federal “taxing power” vested in the Parliament 
of the Commonwealth by S. 51 (ii) is of a very wide descrip- 
tibn!:'’ It is the power to levy a compulsory wntribution, of 
whatsoever nature within the ambit of the grant, and subject 
to the observance of certain restrictions and requirements 
stiplated by the fundamental law, for the purposes, of raising- 
revenue to establish funds for promoting the )>eace,. order, and 
good government of the Commonwealth ; the levy may be both 
on all persons resident within the Commonwealth, or tem- 
porarily writhin its borders, and on all ]>ropert.y, whether real or 
personal, within the C/ommonw'ealth. 

271. With the Commonwealth taxing power may be com- 
pared that of the Dominion of Canada, conferred by the Britieh 
North America Act 1867, S. 91, namely. ‘*(3) The raising of 
‘ ‘ money by any mode or system of taxation. ’ ' The taxing power 
of the Canadian Parliament is subject to less restriction than 
that of the Commonwealth. The Canadian (%)nMtitution pro- 
vides that no lands or property belonging to ('anada or any 
Province shall be liable to taxation, but contains no provision 
similar to 8. 55, nor does it prohibit discrimination amongst the 
Provinces. 


The taxing provision of the Constitution of the United States 
of America, Art. 1, S. 8 (i) reads: “The (’ongress shall have 
“power to levy and collect taxes, duties, imposts and excises to 
“pay the debts, and provide for the common defence of and 
“general welfare of the United States; but all duties, imposts, 
“and excises shall be uniform through the United States.’”* 
272. In Australia the Federal “taxing power” conferred by 
S. 51 (ii) has, in addition to the imposition of Customs duties 
and Excise duties, been exercised by imposing land tax, income 


1 For a reeent interesting, but clearly unsustainable, attempt to avoid 
assessment for Federal Land Tax on the ground of a pro-federation exemp- 
tion agreement with South Australia, see Eastern Extension, Australasia and 
CMna Telegraph Co. Ltd. v. Federal Commissioner of Taxedion (192.3) 39 
0 > T i, lt > , 426. 

• See Gooley, ponatitutional Limitations, pp. 679, et seq.; Knowtton v. 
Moore (1900) 178 n.8., 41 (validity of congressional death duties) ; lAeenee 
Tax Cases, 9 Wall., 462, at p. 471 ; MeCulloeh v. Maryland, 4 Wheat, 316, 
at p. 431; Union Refrigerator Transit Co. r. Keniuelcy, 199 UJS., 194 
(aa to territorial limits of State powers). * 
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tax, estate duties, amusement tax, and war profits tax,^ and the 

taxing power” was also availed of to prohibit the issue of 
notes by private banks.*® Thus waa prevented competition with 
the Federal Note issue. 

Constitutionality of the Federal Land Tax. 

273. The land tax is imposed upon and payable by persons 
who, for the purposes of the Acts, are regarded as being the 
owners of lands. The land tax is ‘^progressive,” i.e., graduated 
on an ascending scale, and is levied on the unimproved value of 
all lands (not falling within the statutory exceptions) within 
the Commonwealth, above £5,000 in unimproved value. In the 
case of land owned by “absentees” (persons not residing in 
Australia) the statutory deduction of £5,000 is not allowed. 
The scheme of the Act is that the taxable value of all the land 
owned by an absentee is the total of the unimproved value of each 
parcel of the land : the taxable value of all the land owned by 
a person, who is not an absentee, is the total unimproved value 
of the whole of his lands less a deduction therefrom of £5,000. 
No matter into how many parcels a man’s land may be divided 
only one deduction of £5,000 is allowed in respect of them all** 
(Bailey v. Commifssioner of Land Tax, 13 C.L.R., 302). 

274. The leading case, So far as constitutional issues are con- 
cerned, is the above cited one (pars. 260-1, ante) of Osborne v. 
The Commonwealth (1911) 12 C.L.R., 321, in which certain pro- 
visions of the Land Tax Act 1910 and Land Tax Act Assessment 
Act 1910 were impugned as unconstitutional. The High Court 
thought that those sections were clearly severable from the 
whole legislation and therefore it was not necessary to decide 
whether they were constitutional or not. 

The principal findings of the Court were : 

^ (a) That the Land Tax Act, incorporated with Land Tax 
Assessment Act, is in substance and in form an Act 
imposing taxation, and not an Act to prevent the hold- 
ing of large quantities of land by individuals. 

oSee Land Tax Act 1910; Land Tax ABsessment Act 1910; Estate Duty 
Act 1914; Estate Duty Assessment Act 1914; Income Tax Aet 1923; Income 
Tax Assessment Act 1922-3; Income Tax Collection Act 1923; Entertainment 
Tax Act 1916; Entertainment Tax Assessment Act 1916; War-Time Profits 
Tax 1917; and War-Time Profits Assossment Act 1917; and the respective 
Amendments to these Acts. 

10 Bank Notes Tax Act 1910, imposing a tax of 10% p.a. on all notes 
issued and re-issued by private banks. 

11 Cotes and Benjamin, The Federal Land Tax Acts 1912, pp. 24-25. 



(b) Thte Lattd Tax Assessment Act is not an Act imposing^ ^ 
taxation within the meaning of S. 55 of the ConstitU- ; 
tion. 

(c) The Land Tax Act does not deifl with any other subject 
of taxation than land, and does not in that respect 
infringe 8. 55 of the Constitution. 

As to the argument that the Acts in question dealt with more 
than one subject of taxation,*® and consequently violated S. 55 
of the Constitution, Griffith C.J. said (at p. 335) : *‘Some con* 
‘‘fusion w^as introduced into the argument, I think, by the tacit 
“assumption that a laAv dealing \rith taxation is necessarily a 
“law imposing taxation. But that is not so. The terms are not 
“synonymous. An Act imposing taxation may, like the English 
“annual Finance Acts, both impose taxes and contain a com- 
“pletc scheme for their collection. Or the Act may impose 
“taxation, eo nomine, leaving its collection to be regulated by 
“other laws.” The Land Tax Assessment Act does not, on its 
face, purport to impose taxation at all. 

275. The case of Osborne v. The Commonwealth (1911) 12 
C.L.R., 321 (supra), supported the view of Prof. Moore (op. crt., 
p. 381), that a taxing Act, the motive for the passing of which 
•was not the levying of revenue, but rather, say, the “bursting’^ 
of large estates would be intra vires. It was urged that the 
Acts in question w'ere not in substance an exercise of the power 
of taxation inasmuch as the real purpose of the so-called taxa- 
tion was not so much the raising of revenue as to prevent the 
holding of large quantities of land by a single person. 

Griffith C.J. answered this objection thus: “There is no 
“doubt that that may be the consequence of the imposition of a 
“progressive land tax, and it may well be that that indirect 
“consequence was contemplated and designed by the legis- 
“lature. But, as was pointed out by the Court in R. v. Barger, 

“6 C.L.B., 41, although it is a frequent result of taxation to 
“bring about indirect consequences which could riot practically 
“or could not so easily, be brought about by other means, yet 
“the circumstance that taxation has such a result is irrelevant 
“to the question of the competence to impose the tax. In my 
“opinion these Acts are in substance as well as in foym Acts 
“imposing taxation, although there may be some provisions 
“which may be open to objection upon other grounds.’’ 

12 See also Morgan v. Deputy Federal Commissioner, 15 C.L.B., 661 (par* 

276, po8t>; Waterhouse^s Case, 17 665 (part 277 post) ; AttorTgey^ 

General for Queensland v. A.-G. for Commonwealth, 20 C.Li.B,, 14S (par. 

278 post); National Trustees Case, 22 OX.B., 362 (par. 280 post); 
Harding *s Case, 23 C.L 1 .B., 133 (par, 281 post). 

. L 



146 The Law o^the Australian Constitution 

The discrimen is found in the dictum of Barton J. (at p. 345), 
that the legislation ‘‘has nothing in its terms which dictates 
^‘who shall hold land, and who shall not, or how much land any 
^‘person shall hold.” Such matters are within the exclusive 
powers of the States, but the mere fact that a Commonwealth 
statute, otherwise unobjectionable, necessarily interferes with 
the internal affairs of the State, does not render it inoperative. 
This rule does not mean that, that which cannot be done 
directly, can be accomplished indirectly. “Conceding for 
“example,” safd Barton J., at p. 345, “that in some cases a 
“heav}*^ tax may when administered operate by the pressure of 
“its severity, to destroy an industry which a State alone has 
“power to control, or to force holders of large ’landed estates 
“to sell them, or to remain in this country when they would 
“rather live elsewhere, these are questions of the policy or 
“wisdom of the tax, and belong to the people, directly or 
“through their representatives, and not to the Court, and this 
“is true even if the tax is so heavy and so carefully adjusted as 
“to appear intended to produce the results foreboded.” 

276. In Morgan v. The Deputy Federal Vommi^simier of Land 
Tax (1912) 15 C.L.R., 661, the High Court upheld the validity of 
S. 39 of the Land Tax Assessment Act 1910-11, which section 
provides that all land, owned by a company, shall be deemed to 
be owned by the shareholders of the company, as joint owners, 
in the proportions of their interests in the paid up capital of 
the company, with the same consequences as to liability to 
taxation in respect of their respective interests as in other cases 
of joint ownership. Griffith C.J. in his judgment pointed out 
(at p. 665) that in Osborne^s Case (supra) it was held that the 
subject of taxation under S. 39 is land. The objection taken in 
the present case was, that assuming it to be land, the members 
of the company are not the owners of it, and that a law requir- 
ing persons, not the owners of land, to pay tax in resi)ect of it 
is not, as to them, a law imposing land tax, and that S. 39 is 
therefore obnoxious to S. 55^® of the Constitution. In Osborne\s 
Case it was pointed out that Parliament had proceeded upon 
the assumption that the members of a company owning land are 
in substance the beneficial owners of the land in proportion to 
their interests in the paid up capital of the company. 

Griffith C.J. said (at p. 666): “In my opinion the Federal 
“Parliament in selecting subjects of taxation is entitled to take 
“things as it finds them in rerum natura, irrespective of any 
“positive laws of the States prescribing rules to be observed 

la See the cases collected in note to par. 274, ante. 
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regard to the aequisition or devolution of formal title to 
^'l>K>perty, or the iiistitutiou of judicial proceedings with 
''respect to it. I think therefore that when Parliament has 
"determined upon a subject-matter of taxation it is entitled 
"to enact that any person who has*a beneficial interest in that 
"subject-matter, using the term 'beneficiar in its widest sense, 
shall be liable to pay the tax. . . . The Federal Parliament 

"was entitled to treat the members of a company as the persons 
"beneficially interested in the land ow'ned by it, and to impose 
"on them the liability to pay the tax made payable in respect 
"to it.’’ 

277. In Waterhouse s. The Deputy Federal Cmnmissioner of 
Land Tax (1914) 17 C.L.R., (5(>5, the High Coui‘t unanimously 
hold to be invalid S. 36 (2) of the Land Tax Assessment Act 
1910-11, as being beyond the powers of the Parliament of the 
Commonwealth to enact. S. 36 (2) provided that where (a) a 
husband had directly or indirectly transferred land t<i or in 
trust for his wife, or (b) a Avife had directly or indirectly 
transferred land to or in trust for her husband (they not being 
judicially separated), the' hii.sl)and and wife should, unless the 
i ’ennmissioner is satisfied that the transfer was not for the pur- 
pose' of e'vading land tax, be deMuned to be joint owners of all 
the land owned by either of them. 

(iriflfitli (\-J. was nf the opinion that the provision, attacked, 
cenild not be sn])port('<l on the ground that it was within the 
general ])ower to impose taxation in respect of subject-matters 
other tlian land, for that woubl involve the invalidity of the 
Ixtnd Tax Act itst'lf as cojit ravening the second provision of 
S. of tlie Const it iitiuii. In the view of Griffith C.J., S, 36 
Avas; in substance, an attempt to impose a pecuniary liability 
as a consequence of a transfer of laud by a husband to his wife, 
or by a wife to her husband, Avhich is pro tanto imposing a 
restraint upon such dealings. The relations of husband and 
wife, and the conditi<ins of the transfer of land as well betAveeu 
them as between them and other persons, are matters Avhich, 
by the Constitution, are left to the States, and with which the 
Parliament has no authority to interfere. 

Griffith C.d. also tlumght the section contravened the first 
jirovisioii of S. 55, but was of opinion even apart from S, 55, it 
it is not within the competence of Parliament, having imposed 
a tax upon the owmers of land, to declare that persons, who are 
not ill any sense owners, shall be deemed to he owmers, for the 
]>itrpose of payment of the tax. "I cannot find in the Consti- 
"tution any power to declare that the true shall be regarded 

14 See the cases collect^ in note to par. 274, ante. 
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false, or the false regarded as true, except for the limited 
‘^purpose of definition of a word or phrase which the Parlia- 
*‘ment uses in dealing with a subject-matter wholly within its 
‘^competence/’ 

Barton J. applied the principles laid down by the Privy 
Council in Attorney-General for the Commonwealth v. Colonial 
Sugar Refining Co., 1914, A.C., 237. The capacity to enact 
S. 36 (2) was a proposition that lay on the Commonwealth to 
establish ; an onus that was not, in his opinion, discharged. 

278. In Attorney-General for Queensland v. Attorney -General 
for the Commonwealth (1915) 20 C.L.R., 148, the validity of the 
Land Tax Assessment Act 1910-1914 was impeached on the 
grounds that: (a) in so far as S. 29 purj^orted lo impose land 
tax upon leasehold estates in Crown lands, it was by force of 
the Colonial Laws Validity Act 1865 repugnant to the Imperial 
Acts, which confer upon the State Legislatures power of legis- 
lation with respect to the waste lands of the Grown; (b) the 
inclusion of Crown leases was contrary to the principle oE 
immunity of instrumentalities; (c) the section was forbidden 
by S. 114 of the Constitution; (d) Part VI of the Act was 
invalid because it attempted to force on the State a tenant 
against its will, and thus to affect its reversion; (e) the pro- 
visions in S. 39 as to shareholders of a company amount to 
taxation on personal proj)erty, namely shares, and not to a tax 
on land, and are therefore a contravention of S». 55'*'^ of the 
Constitution. 

The High Court unanimously rejected all these contentions. 

With regard to the argument based on S. 114, Isaacs J. (at 
pp. 174-5) pointed out that the tax in question is not placed 
on the State, or in respect of any interest remaining in* the 
State. It is placed on the lessee alone, and in respect of what 
he himself possesses. 

An application to the I^ivy Council for special leave to 
appeal from this decisioh was refused. {Attorney-General for 
Queensland v. Attorney-General for the Commonwealth (1916) 
22 C.L.R., 322.) 

Constitutionality of the Federal Estate Duty. 

279. The Estate duty is imposed by the Estate Duty Act 
1914 and Estate Duty Assessment Act 1914. The provisions of 
the Act for collection of duties (following the precedent of the 
Land Tax Acts) are contained in the Estate Duty Assessment 

n* Sec the cases collected iu note to par. 274, ante. 
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Mi, nFhilst the rate, itself, is declared by the Estate Duty Act. 
The Act provides for the levying and payment of estate duty 
Upon the value, as assessed under the Estate Duty Assessment 
Aetn of the estates of persons dying after the eommeneement of 
the Act. The duty is levied on the deceased’s real property in 
Australia and his personal property wherever situated, if the 
deceased was at the time of his death, domiciled in Australia; 
and his jiersoiial property in Australia, if the deceased had at 
the time of his death, a foreign domicile. 

280. In Naiional Trusties^ Ext editors and Agency Vo, of 
Australia Ltd, \\ Federal Commissioner of Taxation (1916) 22 
t\L.R., 367, was attackcnl without success, the provision in 
S. 8 (4) of the Estate Duty Assessment Aet 1914, enacting that 
the property which passed from a deceased person, by a gift 
inter vivos or settlement inad<^ after the eommeneement of the 
Act, and within one year before his decease, shall, for the 
purposes of the Aef, be deemed to bo part of the estate of the 
deceased person. The provision was impugned on the ground 
iLat its ineorporatioii in the Estate Duty Aef 1914, with which 
the former Act i.s to be read as one, has the cflFcct of rendering 
the latter Act an Aet dealing with more than (»ne subject of 
taxation,^** and that it taxes one person in respect of property 
which belongs to another. 

Griffith r.J. (at p. 371), said: ‘‘The .scope mid piirposi^s of 
“S. 35 are well known. It is one tif the group of sect ions 
“introduced to firoveiit the Senate, whose powers with respect 
“to taxation are limited from being coerced by the process 
“knoAvn as ‘tacking.* Bearing this fact in mind, 1 eij(|uire what 
“was the a<M*epti‘d meaning of the phrase ‘one subject of taxa- 
“ ‘tion’ in 15KM), when the 1 ‘oust it nt ion was adopted. 1 find 
“that a law which grouped, for tin* purposes of taxation, the 
“projierty of whieh <leeeased persons were owners at the time 
“of their death, with property whieh they had disposed of 
“otherwise than for valuable consideration within a short 
“period before their ileath, was a common form of legislation, 
“not only in the Tnited Kingdom but in the Australian (Vilonies 
“and the United States of America.” 

Isaacs J* sahl (at p. 378): “One subject of taxation*’ (in 
S. 55 of the Uonstitiition; “is a phrase whieh must depend for 
“its application on the circumstances. A tax on laud, a tax on 
“ships, and a tax on furniture are in one aspect on three 

iti bee jJso Osborne Case, 12 321 (par, 27f, ante) ; Morgan^s Case, 

15 C.L3., 661 (par. 276, ante) ; Waterhouse*s Case, 17 C.L.]eL, 665 (par. 277, 
ante) ; A. G. for Queensland v. J, G. far Commonwealth, 20 C.L,R., 148 (par, 
27S, ante) ; Harding *s Case, 23 C.X 4 .B., 186 (par. 281, post). 
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''separate subjects; but if a man dies leaving an estate which 
"as a single mass includes the three classes of property, then^ 
‘‘by general understanding and long existing usage, a tax on 
"the whole estate which he has left, indiscriminately considered 
"as a unity, is a tax on one subject. The Court distinguished 
from the present case WaierhoxiHe^si Case, 17 C.L.R., 665. 


CONSTITUTIONALiITY OF THE FEDERAL. INCOME TaX. 

281. The constitutionality of the Federal Income Tax Act 
1915-16^^ and the Income Tax AsscHsmeni Act 1915-16 was 
judicially <*onsidered in llarcfhig v. The Federal Commissioner 
of Tax4iiion (1917) 23 C.L.R., 119. It was held that the Income 
Tax Acts 1915-16 do not by means of the incorporation therein 
of the provision in S. 14 (e) of the Income Tax Assessment Act 
1915 that the income of any person shall include "five per 
"centum of the capital value of land and iniproveuieiits thereon 
"owned and used or used rent free by the taxpayer for the 
"purpose of residence or enjoyment and not for the purj)ose of 
‘'profiit or gain,” deal with a subject of taxation other than 
income, and are therefore not invalid under S. 55'^ of the Con- 
stitution as dealing with more than one subject of taxation. 

Barton A.O.J. said (at p. 126): "What is meant by dealing 
"with ‘one subject of taxation only' as those words are used 
"in the Constitution? To ray mind the ineaning of a sid)ject 
"of taxation cannot be confined to an impost or imposts on a 
"mere item. I think the framers were speaking with reference 
"to the common understanding of the term as exemplified in 
"legislation. See Bank of Toronto v. Lambc, 12 App. Cas., 575, 
"at p. 582. Was then a provision such as that now impeached 
" — I do not mean the exact provisions, but any provision 
"similar in character — included in income tax legislation? Such 
"legislation included, of course, not only the imposition of the 
"tax but the machinery for dealing with the whole subject. To 
"ansAver this question one must look at previous legislation. 
"It is fair to conclude that the legislation both of the United 
"Kingdom and of the seA^eral colonies Avas not lost sight of in 
"framing S. 55." 

Isaacs J. said (at p. 134) : "The prohibition mentioned Avas 
"not inserted as a trap for the Common Avealth Legislature and 
"through them for the Nation. It was intended as a genuine 
‘ ‘ protection to the^ people of the CominouAvealth by guarding 

See, noAv Income Tax Assessment Act 1922-3 ; Income Tax Act 1928 ; 
as to details of these Acts see Bydge, Commonwealth Income Tax Acts. 

See also pars. 274, 276, 277, 278, and 280, ante. 
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‘‘the Senate from compulsive acquiescence in one tax by the 
'^iQoral necessity of passing another distinct tax. To secure 
“that end the test is unity of subject-matter of taxation in 
“each measure so that each prcmosed tax may be fairly cou- 

“sidered on its merits Mow I entirely agree as I stated 

“in the National Trustees Executor Company Ca^e^ 22 C.L.B., 
“367, that the singleness of a subject cannot be conclusively 
“determined by the mere fact that Parliament has chosen to 
“group together several distinct subjects, and, I could add, 
“even if Parliament chose to give a collective name to the 
“groui». It is really a (luestion of fact whether the subject- 
“ matter of an Act is single. The test in my opinion is whether, 
‘‘looking at the subject-matter which is dealt with, as if it 
“were a unit, by Parliament, it can then, in the aspect in which 
“it has been so dealt with, be fairly regarded as a unit, or 
“whether it then ionsists of matters necessarily distinct and 
‘\separate. J lay stress upon the words ‘in the asjiect in which 
“ ‘it has been dealt with’ because from the interlacings of the 
“(Mrciiinstanees of life a thing may, from one point of view stand 
“apart from everything else, and, from other points of view, 
“may become a comjxuient j)art of other things. An atom of 
“oxygen may be regarded as completely segregated, or it may 
“form an^integral jiortion of a man, or of the ocean. And in 
“the determination of the question of fact, which may be ex- 
“tremely coiii|)licated, great weight must be given to the fact 
“that ill any given legislation Parliament, drawn from the 
“whole Nation and familiar with its circumstances, has thought 
“the subject of the tax as dealt with as in fact a unity.” 

282. In VorncU v. Deputy Federal Commissioner of Taxation 

(1920) 29 (\L.K., 39 (following Osborne v. The Commonwealth^ 
12 (\L.K., 321 ; A.-G, for Queensland v. for the Common- 

wealth^ 20 C\L.K., 148; 22 C.Ii.R., 322; Morgem v. Deputy 
Federal (Commissioner^ 15 (Mj.R., 661; National Trustees^ 
Executors, etc., Co. v. Federal Commissioner, 22 C.L.R., 367), 
S. 16 (2) of the Income Tax Assessment Act 1915-16, which 
provides that wliere a company has not in any year distributed 
to its shareholders a reasonable proportion of its taxable 
income, the taxable income shall be deemed to have been dis- 
tributed to the shareholders in projiGrtion to their shares, if 
the Commissioner is satisfied that the total tax payable on it as 
distributed income would be greater than the tax payable on it 
by the cxmipany, was held to be infra vires, m 

283. In Murray v. Federal Commissioner of Taxation (1921) 
29 C.L.R., 134 (following Commissioners of Stamps (Qu.) v. 
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Wienholt (1915) 20 CX.R., 531, and Nathan v. Federal Com- 
missioner of Taxation, 25 C.Li.R., 183, rejected the contention 
that it was ultra vires of the Commonwealth to empower the 
Commissioner of Taxation to assess a person resident and 
domiciled in England, in respect of so much of the dividend of 
.respective English companies, carrying on business in Aus- 
tralia, for certain years, as bore to the Avhole dividend the same 
proportion that the profits derived by the company from 
sources in Australia bore to the total profits of the company 
{Income Tax Assessment Act, 8. 14 (b) 10). 


Freedom from Taxation op State and Federal Property. 

^84. In Municipal Council of Sydney v. The Com^nonwealth 
(1904) 1 C.L.R., 208, 8. 114 of the Constitution was con.sidered, 
and it was held that to levy a municipal rate upon Common- 
wealth property is to ‘‘impose a tax” within the meaning of 
8. 114. The fact that the property sought to be rated had 
been so rated when State property, before transfer to the 
Commonwealth, was held not to make an exception to the rule. 
It was pointed out that by the word “consent,” in the phrase 
“without the consent,” in S. 114, is meant a consent expressed 
by some positive action on the part of the Parliament, not one 
to be tacitly inferred from its inaction. Parliament ordinarily 
expresses its will by a legislative Act, and there is nothing in 
the section itself to suggest that the prohibition, which is direct 
a!id explicit, can be withdrawn in any other way, though no 
doubl, consent could be effectuated by appropriation of revenue 
to meet the given tax. A municipal corporation cannot have 
any greater power to impose taxation than the State by which 
it was created, and by which its own powers are conferred. 

The High Court conceded that the word “tax” is sometimes 
used in the limited sense of an enforced levy for the purposes 
of the general government, but held that if a State itself has 
no power to make such a levy, it cannot confer the power 
under another i\ame, and that in a constitutional instrument, 
defining and limiting the power of constitutional authorities, 
the word “tax” must be construed in the wider sense, and a 
prohibition of the imposition of a tax must be held to include 
a prohibition of any such imposition by a delegated authority, 
by whatever name the tax is called. In the result the Court 
w^as of opinion that Corporation Acts imposing rates on laud 
should be consdrued as not intended to apply to land the 
property of the Commonwealth, 
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In D*Eniden v. Pedder,'^* 1 C.L.R., 105, it was argued 
tfaa| i^e receipt in <|uestion in that ease was exempt from taxa- 
tioit wider S. 114 as being property of the Common wealth. -.The 
Hi^ Court, however, held (p. 108) that the receipt, although 
undotibtedly it may be described as the proi)erty of the Com- 
monwealth for the purposes of a prosecution, say, for stealing, 
is not property of the kind intended in that section which 
appears rather to refer to taxation imposed upon property qua 
property. 

286. It is submitted that succession duty would he payable to 
the State on personal pro])erty bequeathed by a subject to the 
Commonwealth, ( ("f. American cases of United 8tate»*i v. Fox, 94 
U.S., 315; United 8ta4es v. Perkim, 163 U.S., 625; Plummer v. 
Coler, 178 ILS., 115: Snyder v. Hettman, 190 U.S., 249.) 

“The power to dispose of property by will (»r descent is 
“always a statutory power, and the State which confers the 
“power may impose conditions upon its exercise-’ (])er O’Connor 
J. in The Commonwealth v. Thx State of New South Wale^ 
(1906) 3 C.L.R., 807). 

Further (’onsiueration of the Word “Taxation.” 

287. An important (piestion remains to be considered, namely, 
does the word “taxation” in S. 51 (ii) connote a “tax” 
strictly so called, ho as t(» preclude the imposition of a fiscal 
burden not usually included in a conception of a “tax.” This 
einiuiry has to be distinguished from the rule, laid down in 
Osborne^ H Case (12 C.L.K., 321, par. 275, supra), which was 
really an assertion of the principle of the legislative choice of 
means. Can the Commonwealth “reward” compliance with 
certain prescribed rules of conduct by granting an exemption 
from taxation? For instance, could the Commonwealth Legis- 
lature enact an amending provi.sion to the Land Tax statutes 
exempting all returned soldiers from Federal Land Tax? Or, 
to take another jlliistratioii, could the (%)iiiinoriwealth impose 
an all-round Land Tax of twenty shillings in the pound, pre- 
scribing a partial exemption (leaving a taxable entity equal to 
present rates of taxation) of all land, not coniieeted with the 
liquor traffic, thus very effectually legislating for prohibition? 

The problem indicated by these questions was considered in 
R , V. Barger (1908) 6 C.L.R., 38, where was affirmed the prin- 
ciple that, so long as the limits of the po\^er of taxation are 
not transgressed, Parliament may select the persons or the 
thmg.s in liespeet of which the exercise of jiower is to operate : 

19 See as to this ease, par. 377, ante. 
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but, if the control of the domestic affairs of the States is in 
any particular forbidden by the Constitution, either expressly or 
by necessary implication, the power of taxation cannot be 
exercised so as to operate as a direct interference with those 
affairs in that particular. 

The Hiarh Court were of opinion that the selection of a par- 
ticular class of goods, produced in Australia for taxation, by a 
method which makes the liability to taxation dependent upon 
conditions to be observed in the industry, in which they are 
produced, is as ,much an attempt to regulate those conditions, 
as if the regulations were made by distinct enactment, and 
inasmuch as The Excise Tariff was not an Act imposing duties 
of excise, but an Act to regulate the conditions of manufacture 
of agricultural implements, it was therefore not an exercise of 
the power of taxation conferred by the Constitution. 

Further, the High Court held that, even if the term ‘‘taxa- 
tion,’’ uncontrolled by any context, were capable of including 
the indirect regulation of the domestic affairs of the States 
by means of taxation, its meaning in the Constitiition is 
limited, by the implied prohibition against direct interference 
with matters reserved exclusively to the States. This latter 
ground could not now stand in view of ^Amalgamated Society 
of Engineers v. Adelaide Steamship Co,, Ltd, (1920) 28 C.L.R., 
129. 

288, Griffith C.J. (w^ho delivered the judgment of the 
majority of the High Court) in B. v. Barger (1908) 6 C.L.R., 41 
(see par. 287 supra), pointed out (at p. 66) that, virtually, the 
questions for the consideration of the High Court 'ivere the 
nature of the j)o^ver conferred upon the Commonwealth Parlia- 
ment with respect to taxation, and whether the ambit of that 
power is circumscribed by any and what limits. For within the 
ambit of its powers the authority of the Commonwealth is 
plenary, supreme, and unchallengeable. Means have to be dis- 
tinguished from ends. In a Federal State it may not be wdthin 
the competence of the taxing authority to interfere directly 
with prices or wages, but the circumstance that a tax affects 
those matters indirectly is irrelevant to the question of com- 
petence to impose the tax, e.g., a protective tariff. GrifB.th C.J. 
cited two United States cases as illustrative of the matter; in 
United States v. De Witt (1824) 9 Wall., 41, it was held that 
an Act of Congress, which made it a misdemeanour to mix, for 
sale, naptha and illuminating oils, or to sell such a mixture, or 
offer it for sale, or offer for sale petroleum containing certain 

20 For consideration of this case see pars. 179 et, seq., ante. 
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inllaiiiinabJe oils, was invalid, as relating exclusively to the 
internal trade of the States, whilst, in McCray v. United States^ 
155 U.S., 27, an Act imposing a duty of excise upon goods 
adulterated in a specific manner was held valid, although the 
tax was so large as to be in effect prohibitive of the adulter- 
ation. 

Griffith C.J. pointed out that taxation differs from exaction 
in that the obligation to contribute depends upon prescribed 
differentiations of the persons from whom, or the things in 
respect of which, the contribution is to be made. The power to 
tax necessarily involves the power to select the subject of taxa- 
tion. lie considered that in interpreting the grant of taxing 
power it must be considered not only with reference to other 
separate and indej)endent grants, such as the power to regulate 
external and inter-State trade and commerce, but also with 
reference to tlie powers of the States. The poAver of taxation 
whateA’er it may include was intended to be something entirely 
distinct from a power to directly regulate the domestic affairs 
of the States, Avhich was denied to the CoiiimonweHlth Ijegis- 
lature. 

The case of Rossi v. Edinburgh Corporation (1J)05) A.C. 21, 
Avas relied on, in Avhich the question arose upon a Local Act, 
Avhereby it Avas provided that any ])erson who should use a 
house, etc., other than an hotel, for the sale of ice cream, 
Avitliout haA'ing obtained a licence from the Magistrates, vvdio 
Avere “liercby empowered to grant the same,'" for the house, 
etc., should be liable to a penalty. The Magistrates granted 
conditional licences, the conditions of Avhich relating to days 
and hours of trading, being embodied in the licences. It Avas 
held by the House of Lords that they had no poAver to do so.-^ 
Griffith C.J. considered that, because the CommonAvealth Parlia- 
ment had had given to it the poAvor to tax manufactures, it did 
not folloAv that, therefore, they had poA\’er to do all that might 
be desirable or cx]»edient Avith regard to the times and circum- 
stances under which a manufacture shall be carried on. 

289. Another question of a similar, though not quite the 
same, kind arises in connection Avith the poAA’er of the Common- 
AA’ealth Parliament to enact an Act prescribing the ‘‘compulsory 
“war loan’* at one time suggested. Clearly S. 51 (IV) “Borrow- 
“ing money on the public credit of the Commonwealth” does not 
confer the power, nor can it be imagined that Placitura VI, 
“defence power,” could be stretched to such limits as to 


C£. Attorney -General v. Wilis United Dairies Ltd, (1922) 38 T.L.R., 
781 ; r. J. Brocklehanh Ltd, v. JE. (1924) 40 T.L.R., 237. 







validate such a measure. The Commonwealth Ijegislature 
M^ould be driven back to the taxing power, and it is submitted 
that the Commonwealth Parliament probably has not power, 
by any artifice of return of payments or otherwisi^; to enact 
any workable ‘‘compulsory war loan” measure. The ideas 
connoted by the terras “taxation” • and “loan” are entirely 
distinct. 


Prohibition of Discrimination in Taxation. 


290. The grant of taxing power is expressly qualified by the 
limitation “so as not to discriminate between States or parts 
“of States’- S. 51 (ii). Uniformity of Customs duties is ex- 
plicitly stipulated, S. 88. In the case of Peterswald v. Bartley ^ 
1 C.L.R., 497, one of the arguments against the validity of the 
continued requirement since federation of the brewers* licence 
fees imposed by the New South Wales Act of 1898, was that the 
effect of the tax might be to discriminate between locally 
manufactured goods and those produced in other States to the 
prejudice of the former. It was contended that a spirit mer- 
chant, on taking out a single licence, is entitled to sell beer, 
wherever produced, whereas, a licenced brewer cannot sell any 
beer, not of his own manufacture, nor any spirits, without 
taking out another licence, so that he requires two licences. 
That, however, the High Court (at p. 513) pointed out to be an 
incident of all regulation of trade. The person, subject to 
restrictions, is at a disadvantage, as com])ared with others who 
are not subject to those restrictions. That is incidental to 
freedom of trade and commerce within the (Commonwealth, but 
is not in an^v way an objection to the validity of a law regulating 
the manufacture. 

291. In Colonial Sugar Refining Co, v. Irving (1906) A.C., 
360, was considered the Federal Excise Tariff Act 1902, passed 
on July 26, 1902, by the (■ommonwealth Parliament imposing 
uniform duties of excise including a duty on manufactured 
sugar, as from October 8, 1901, the day on which the Minister 
had moved the resolution in Committee of Ways and Means of 
the House of Representatives. On October 16, 1902, the Customs 
Tariff 1902 was passed, which imposed uniform duties of 
Customs as from the same date. In a suit by the applicants to 
recover back Excise duties on manufactured sug^r collected 
from them between October 6, 1901, and July 26, 1902, on the 
grounds that it was ultra vires of the Commonwealth Parlia- 
ment to impose them until the actual imposition of uniform 
Customs duties, and that the duties were imposed in a manner 
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^vjliell discriminated between the States, the Privy Council held 
that the Tariff 1902 wan inira vires of the Commonwealth. 

The Board were of opinion that the discrimination, wliich it 
was contended resulted from the allowance of an exemption 
in the case of the goods on which Customs or Excise duties had 
been paid under State legislation before October 8, 1901, was not 
a discrimination between States, within the meaning of S. 51 
of the Constitution, but was applicable to all the States alike 
for a purpose, which was temporary and necessary. The argu 
merit which was rejected, was that the effect of S. 5 of tht 
Excise Tariff was to exempt from the 'duties, thereby imposed, 
goods on which Customs or Excise duties had been paid under 
State legislation, but inasmuch as the scale of duties differed 
in the several States, and in Queensland, for example, no Excise 
duty was imposed on sugar, the exemption operated unequally 
on the traders and manufacturers of the several Stales. The 
grant of such an exemption was therefore said to be a discrim- 
ination between the States, within the meaning of the Constitu- 
tion. The Board held that the rule laid down by the Act was a 
general one, applicable to all States alike, and the fact that it 
«)perated une<pially in the several States arose not from any- 
thing done by the (Commonwealth Parliament, but from the in- 
«M|uality of the duties imposed by the Slates themselves. 

292. In K, v. Barger (1908) 6 (c.L.R., 38 (see par. 287, 
ante) one of the grounds on which the Federal Excise Tariff 
1900 was challenged was that it authorized diseriminution. 
The Act provided for the im]msition of Excise diities on dutiable 
goods, but eoutaiiied the proviso that the Act should not api)ly 
to goods manufactured by any person, in any part of the (V)m- 
mon wealth, under conditions as to remuneration of labour 
which (a) arc declared by resolutions of both Houses of Parlia- 
ment to be fair and reasonable; or (b) are in aeeordariee with 
Commonwealth industrial award; or (e) with the terms of an 
industrial agreement; or (d) are declared to be fair and 
reasonable by the President of the Commonwealth Arbitration 
Court, or by a Judge of the Supreme Court of a State, or any 
State Industrial auth<»rity to whom the President might refer 
the matter. Dutiable goods were agricultural implements of 
tliffereiit sorts, and the duty was in some cases at fixed rates 
and in others ad valorem. 

The High Court (Higgins and Isaacs JJ. dissenting) upheld 
the contention, deedaring the Act to be v^lid. (Griffith C.J. 
(at p. 78) pointed out that S. 99 has to be read with 8. 51 (ii). 
The w-ords ‘SStates or parts of States” in the latter section 
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must be read as synonymous with “parts of the Common- 

wealth or “different localities within the Commonwealth/" 
The existing limits of the States are arbitrary, and it would be 
a strange thing if the Commonwealth Parliament could discriiii- 
inate in a Taxing Act between one locality and another, merely 
because such localities were not co-terminous with States or 
with parts of the same State. 

With regard to the proviso (b), supra (compliance with such 
conditions as are in accordance with an industrial award under 
the Commonwealth Conciliation and Arhitration Act 1904), 
it had to be borne in mind that 8. 38 of the latter Act i)rovides 
that in the case of a common rule made to give effect to an 
award the Court may direct “with due regard tg local circum- 
“ stances within w'hat limits of area, if any, and subject to what 
“conditions and exceptions, the common rule so declared shall 
“be binding upon the persons engaged in the industry, whether 
“as employers or employees, and whether members of an organi- 
“zation or not.” If allowed that such an award as coiiteniplated 
<iame into operation, the conditions of exemption from taxation 
under the tariff might vary according to the area within which 
the manufacture was carried on. 

As to category (d) (conditions declared fair by comi>ctcnt 
authority) there might be as many different sets of (roiiditions as 
there are Judges and State industrial authorities in tlie C^mnnon- 
wealth, for there is no obligation upon them to come to a niiifonu 
decision as to the conditions reasonable in the Stat(‘s in whi«?h 
they exercise their authority. 

Griffith C.J. said: “It is abundantly clear from these provi- 
“sions that the Legislature not only purport c‘d to authorize the 
“prescribing of conditions reasonable according to the cireum- 
“ stances of locality, but intended, and intleed iu*escribed, that 
“discrimination according to locality might be made. Any other 
“rule would be manifestly unjust. Yet this is the very thing 
“which, so far as regards liabilily to taxation, is i>rohibited by 
“the words under eonsideration. Tt was suggested that though 
“the Act thus authorizes discrimination between States and j)arts 
“of States, it does not itself discriminate, since it is said the eon- 
“ditions actually prt'scribed by any or all of the specified authori- 
“ties might in fact be identical throughout the Commomvealth. 
“The Legislature may in some cases delegate the power of fixing 
“the incidence of taxation {Powell v. Apollo Candle Co., 10 
“A.C., 282), but i| Avould be a strange thing to hold that while 
“it cannot itself discriminate between localities, it can by dele- 
“gation confer power to make such discrimination. If different 
^^rates had been fixed by the divers authorities, or by the ^ame 
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^^aix0iority, as to diflferent localities, what would be the'eonditioiis 
^*to be observed by the manufacturer t Might he claim the benefit 
*‘of the lowest rate of wages fixed for the time being in any part 
of the Commonwealth? If so, every authority would, in eflFetrt, 
^‘have power to overrule the decisions of every other authority. 
^*It is not conceivable that such a result was intended/’ 

293. Isaacs J. dissented, and (at p. 106, i t seq.) was of opinion 
that the prohibition to the Federal Parliament was against 
differentiating in its measures of taxation between the States and 
part of States, because they were particular States or parts of 
States. The ‘‘treatment that is forlnddeu, discrimination or 
“preference, is in relation to the localities considered as parts of 
“States, and not as mere Australian localities or parts of the 
“Commonwealth considered as a single country.** (At p. 108) : 
“the pervading idea is the preference of locality merely because 
“it is locality, and because it is a particular part of the par- 
“ticular State. It does not include a diffi^rentiation based on 
“other considerations, which are dependent on natural or business 
“circumstances, and may operate with more or less force in 
“different localities; and there is Jiotliing, in my opinion, to 
“prevent the Australian Parliament, eharged with the welfare 
“of the people as a whole, from doing what t'very State in the 
“ Coininoiiwealth has power to do for its own citizens, that is to 
“say, from basing its taxation measures on (fr)nKiderations of 
“ fairness and justice, always observing tlie constitutional injuiic- 
“tion not to prefer States or parts of States.*’ 

Isaacs J. stated (at p. 110) : “Discrimination between. localiti<*s 
“in the widest sense means that, because one man or his property 
“is in one locality, then, regardless of any other circuiiistances, 
“he or it is to be treated differently from the man or similar 
“property in another locality.” 

294. The last cited dictum of Isaacs J. Avas ajiplied in 
Cameron v. Deputy Federal Commissioner of Taxation (1923) 
32 C.L.R., 68, in which case llt*gulations 46 and 46a and Tal)l(‘ III 
of the /'ncoiiie Tax Hey illations 1917 were held invalid as infring- 
ing S. 51 (ii). The impugned regulation j)rovided that, in 
ascertaining, for purposes of income tax, the A^alue at which live- 
stock is to be taken into account and the profits made on the sale 
of livestock, different values were to he placed on stock of the 
same class in different States, e.g., horses in New South Wales 
were valued at £8, and in Victoria at £15 per head. Referring 
to R, V. Barger (supra), Higgins J. said (ah j). 78) ; “Attention 
“has been called to the ease of R, v. Barger^ and to the judgments 
“delivered by my brother Isaacs and myself, so far as they relate 
“to discrimination in taxation between States. We were in the 
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^^minority in that cane as to the main decision, but I cannot find 
^^that as to our general understanding of discrimination between 
^‘States, as to our major premises, we were in conflict with the 
“majority of the Court/" 

295. Starke J., in Cameron v. Deputy Federal Commissioner of 
Taxation (supra), pointed out (at p. 79) : “A law with respect 
“to taxation applicable to all States and parts of States alike 
“does not infringe the C^onstitutioii merely because it operates 
“unequally in the different States— not from anything done by 
“the law-making authority, but on account of the inequality of 
“conditions obtaining in the respective States. On the contrary, 
^ * a law with respect to taxation which takes as its line of demarca- 
“tion the boundaries of States or parts of States necessarily 
“discriminates between them, and gives a preference to one State 
“or part thereof over another State or part thereof."" 

Starke J. is of opinion (at p. 80) that if a law is not applicable 
to all States alike, then it operates unequally in the States, and 
discriminates as a law between them, and that such a law could 
not be saved by the consideration that it operated only upon 
unequal conditions that existed in the States, e.g., in the case 
before him, that the values were in fact the values obtaining in 
the respective States. 



CHAPTER XIX 


THE FEDERAL DEFENCE POWER. 

296. By S. 51 (VI) of the Constitution, the Australian Parlia- 
ment has power to make laws with respect to “The naval and 
“milifory defence of the Commonwealth and of the several 
“States, and the control of the forces to execute and maintain 
“the laws of the Commonwealth.” S. 52 (II) makes exclusive 
the Commonwealth power of legislation with respect to “Matters 
“relating to any department of the public service, the control of 
“which is by this Constitution transferred to the Executive 
“Government of the Commonwealth.” By S. 69, “Naval and 
“Military Defence” is named as one of the departments to be 
“transferred”; and it has been transferred. Hence the legis- 
lative power of the Commonwealth is exclusive (Joseph v. 
Colonial Treasurer of New South Wales (1918) 25 C.L.B., 32, 
at p. 46). Also, by S. 70 of the Constitution the Commonwealth 
executive power, with regard to defence, is made exclusive, 
because there are transferred from the Executive Government 
of the States to the Executive Government of the Commonwealth 
“all powers and functions” relating to the transferred depart- 
ments. 

Section 114 forbids the State, without Commonwealth consent, 
raising or maintaining any naval or military force. S. 119 
declares the obligation of the Commonwealth to protect every 
State against invasion, and, on the application of the Executive 
Government of the State, against domestic violence. 

297. Immediately on the declaration of the Great War the 
“Defence Power” contained in S. 51 (VI) became of first 
importance. As was to be expected, the legislation consequent 
on war conditions has been subjected to the test of judicial 
decision. With regard to the leading case of Farcy v. Burvett 
(1916) 21 C.L.B., 433 (see par. 300, supra), Mr. Menzies (op. cit., 
p. 21) passes the criticism that the interpretations which have 
been placed upon S. 51 (VI) of the Constitution by the High 
Court are interpretations which would never have been arrive 
at in times of peace, and have been deeply tinged with judicial 
recognition of the fact that, when the nation is at war, as few 
obstacles as possible should be placed in the way of the authorities. 

298. In the only pre-war case as to S. 51 (V!U, that of Krygger 
V. Williams (1912) 15 C.L.R., 366, the High Court held that the 
provisions of the Defence Act 1903-1910, imposing obligationa 
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on all male inhabitants of the'^Commonwealth in respect of mili- 
tary training, do not prohibit the free exercise of any religion, 
and therefore arc not an infringement of S. 116 of the Constitu- 
tion ; and that a person, who is forbidden by the doctrines of his 
religion to bear arms, is not thereby exempted or excused from 
undergoing the military training and rendering the personal 
service required by Part XII of the Defence Act 1903-1910. 

Griffith C.J. (at p. 369) said: ^^Section 116 of the Constitution 
provides that ^The Commonwealth shall not make any law for 

^ . . . prohibiting the free exercise of any religion’— that is, 
'^prohibiting the practice of religion — ^the doing of acts which 
"are done in the practice of religion. To require a man to do 
"a thing which has nothing at all to do with religion is not 
"prohibiting him from a free exercise of religion. It may be 
"that a law requiring a man to do an act which his religion 

* ‘ forbids would be objectionable on moral grounds, but it does not 
"come within the prohibition of S. 116, and the justification for 
"a refiisal to obey a law of that kind must be found elsewhere. 
"The constitutional objection entirely fails." 

Barton J. (at p. 372) said: "As to the constitutional objection, 
"the Defence Act is not a law prohibiting the free exercise of 
"the appellant’s religion, nor is there any attempt to show any- 
" thing so obscure as that the appellant could not exercise his 
"religion freely if he did the necessary drill." 

299. In Krygger v. Williams (supra) reference was made dur- 
ing the argument to two Thiited States eases. Davies v. Beasonn 
133 U.S., 333, was cited, where Field J. stated the efftH*t of the 
First Amendment to the United States Constitution. He said: 
"The term 'religion’ has reference to one’s views of his relations 
"to his Creator, and to the obligations they impose of reverence 
"for His being and character, and of obedience to His will. It 
"is often confounded with the evlius or form of worship of a 
"particular sect, but it is distinguishable from the latter. The 
' ' First Amendment to the Constitution in declaring that Congress 
"shall make no laws respecting the establishment of religion, or 
"forbidding the free exercise thereof, was intended to allow 
"everyone, under the jurisdiction of the TTnited States, to enter- 
"tain such notions respecting his relations to his Maker, and the 
"duties they impose as may be approved b^'’ his judgment and 
"conscience, and to exhibit his sentiments in such form of worship 
"as he may think proper, not injurious to the equal rights of 
"others, and to pnohibit legislation for the support of any reli- 
"gious tenets, or the modes of worship of any sect." 

* But the case itself was really an authority against the appel- 
lant, for Field J. proceeded to use words equally applicable to 
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8.(^6 of the Australian Constitution : ^‘It was never intended or 
**$t$pposed that the amendment eould be invoked as a protection 
* 'against legislation for the pimishment of acts inimical to the 
'*|H9aee, good order, and morals of society. With man's relations 
"to his Maker, and the obligations he may think they impose, and 
"the manner in which an expression shall be made by him of his 
"beliefs on those subjects, no interference can be permitted, 
"provided always the laws of society designed to secure its peace 
"and prosperity", and the morals of its people, are not interfered 
"with.'' 

Moreover, "However free the exercise of religion may be, it 
"must be subordinate to the criminal law of the country, passed 
"with reference to a<*tioiiH regarded by general consent as pro- 
"perly the subjects of punitive legislation.” 

The other case referred to was the Mormon (^hurch v. United 
States, 136 U.S., 1, in which was upheld, as valid, the cancellation 
by Congress of the Act of Incorporation of the Mormon Church. 
Bradley J., in delivering the judgment of the Court, pointed out 
that the Mormons persisted in their conduct on the pretence that 
their belief in the practice of polygamy is a religious belief, and 
therefore under the protection of the constitutional guarantee of 
religious freedom. This, in the view of the learned Jiidge, was 
•‘altogether a sophistical plea.” 

JIOO. Early in the war the "Defence Power,” contained in S. ol 
(VI) of the Australian Constitution, was considered with regard 
to the validity of the P'ederal price fixing regulations. In Farcy 
V. Burveit (1916) 21 C.L.R., 433, it was held by Griffith (‘.J., 
and Barton, Isaacs, Higgins ami Powers JJ. (Gavan Duffy and 
Rich JJ. dissenting) that the legislative powers of the Common- 
wealth Parliament conferred by S. 51, placita VI and XXXIX, 
of the Constitution, included a power, during the then present 
state of war, to fix, within limits of locality, the highest price 
which, during the continuance ’of the war, might be charged for 
bread. 

Griffith C.J. (at p. 440) said: "The first question then is, what 
"is the natm*e and extent of the power conferred by pi. VI f It 
"is contended by the appellant that the word 'defence,' as there 
"used, must bear a single and uniform meaning at all times, 
"in the sense that an act which is not authorized to be done in 
’•time of peace cannot be authorized in time of war, and that any 
"wider meaning of the word is excluded by the context. No one 
"disputes that an attempt by the Commonwealth Parliament to 
"fix the price of food in time of peace would be a trespass on the 
‘ ' reserved powders of the States. It is contended that it is, there- 
"forc, equally a trespass in time of war. As to the suggested 
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by the context, the words 'naval’ and 'military’ are 
''not words of limitation, but rather of extension, showing that 
"the subject-matter includes all kinds of warlike operations. The 
"concluding words cannot have any restricting effect, unless they 
"are read as an exhaustive definition of all that may be done, 
"which is an impossible construction. In my opinion, the 
"word 'defence,* of itself, includes all acts of such a kind as may 
"be done in the United Kingdom, either under the authority of 
"Parliament or under the Royal Prerogative, for the purpose of 
"the defence of the realm, except so far as they are prohibited by 
"other provisions of the Constitution. This then is the subject- 
" matter with respect to which power to legislate is given. It 
"includes preparation for war in time of peace, ^and any such 
"action in time of war as may conduce to the successful prosecu- 
"tion of the war and defeat of the enemy. This is the constant 
"and invariable meaning of the term. It is obvious, however, 
"that the question whether a particular legislative act is within 
' ' it maj^ fall to be determined upon very different considerations 
"In time of war and time of peace." 

301. Further, Griffith C.J. suggested the test to be applied in 
all cases : Can the measure in question conduce to the efficiency 
of the forces of the Empire, or is the connection of cause and 
effect between the measure and the desired efficiency so remote 
that the one cannot reasonably bo regarded as affecting the other? 

The Chief Justice found that the legislative act in question w^as 
in substance a sumptuary law — a type of measure well known in 
history. Finally, the Chief Justice was of opinion that since the 
existence of a state of war might under some circumstances create 
an exigency justifying the exercise of the power to legislate with 
respect to defence, in the way in which it had been exercised by 
the Parliament and Governor-General, acting under the authority 
of the Parliament, it was not competent for any Court to entertain 
the question whether the circumstances were in fact of such a 
character. The Court could not assume the function of revising 
the Governor-Generars opinion. 

As to this aspect of the case, the Chief Justice relied on Lloyd v. 
Wdllach (1916) 20 C.L.B., 299, in which case, to a writ of habeas 
corpus in respect of Wallach, who had been naturalized and was 
detained in military custody under War Precautions Regulation 
55 (1), the military officer in whose custody Wallach was, re- 
turned a warrant under the hand of the Minister of Defence, 
which recited thatrthe Minister, upon information furnished to 
him, had reason to believe, and did believe, that Wallach was 
disaffected or disloyal. Wallach stated by affidavit that he was 
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not disaffected or disloyal. The Minister, being called as a 'wit- 
ness, refused, on the ground of public policy, to state the ground 
of his belief. The Supreme Court, having ordered tlie discharge 
of Wallach, on appeal to the High Court it was held by the whole 
Court that, assuming that the fact of the Minister’s belief and 
the grounds for his belief were examinable, and that the Minister 
A\as properly called as a witness, the Minister "was entitled to 
refuse to answer questions as to his belief; that there was no 
evidence to challenge either the fact of his belief or the grounds 
for if, and therefore that the detention of Wallach under the 
warrant was justified. 

302. In Farejj v. Kuvrdi (siipra) ({avail Duffy and liieh JJ. 
iteliveri^d a dissenting judgment. At p. 462 they said, referring 
to S. 51 (VI) : “For file respondent it was boldly eonlonded that 
‘Mhis snbseelion enal)l(‘s the Parliament of the Coinmoiiwealth 
“from time to time to make such laws as it ehoosi^s, provided they 
“are in its o})inion conducive to llie defence^ of the Comiiion- 
“\\ealtli. We cannot accept this proposition. The provisions of 
“the Constitution must have a fixed and aeeurate meaning, which 
“cannot vary according to the pressure of eir<*umstaiiees. The 
“legislative power of Parliament under the subsection must be 
“i'onstant though tlie (*ireumstanees whieli call for an exercise 
“of th<» power, and hence tlie extent to which the ])ower can be 
“*i})plied, may change from day to da3\ Parliameiil in time of 
“peace can legislate as fully and effectually as it can in time of 
“^^ar, but in both eases the legislation must be such as, having 
“regard to the tiim* and cireunistanees to which it is applied, 
“may properly !><» i(»rmed legislation for the military or naval 
“defence of the Commonwealth or of the States. Whatever 
“uas the meaning to be attributed to the subscetion when it 
“became law, is its meaning now, and will remain its meaning 
“until the (Jonstitiilion is altered by competent authority.” 

<{avan Duffy and Kieh JJ, referrt'd to the fact that the (Con- 
stitution was one of enumerated powers, and cited the judgment 
of the, Board in the f^olonial tiugar Refitung Co.^a Cane, 1914, 
A.C. 237, and asked: “In these circumstances what meaning 
“should be attributed to the words *the naval and military 

‘defence of the Commonwealth and of the several Htates,’ in 
“See. 51 (VI) of the Constitution? We venture to think that 
“they extend to the raising, training, and ecpiipment of naval 
“and military forces, to the maintenance, control, and use of 
“such forces, to the supply of arms, amm^niition, and other 
“matters iiec*essary for naval and military operations, to all 
“matters strietly ancillary to these purposes and to nothing 
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^'more. Thig, in our opinion, is thdr natural and ordinary mean- 
‘‘ing, and to extend it would be to paralyse the States during 
‘‘war time as completely as if there had been no reserve powers, 
'*and to subject them at all times to an irritating and embarrass- 
‘Mng usurpation of thdr ordinary functions.” 

As to the argument ah ineonvenienti, €kivau Duffy and Kieh 
JJ. truly observed, that if it became necessary to vest extra- 
ordinary powers in the Commonwealth, then such powers could 
bo delegated by the States. 

303. In Pankliurat v. Kieman (1917) 24 (’.L.R., 120, it was 
held, by the majority of the High Court (Higgins J. dissenting), 
that S. 4 of the Unlawful Anstociations Act 1916-1917, in so far as 
it made it an offence during the present state of waj* to encourage 
the destruction or injury of property, was a valid exercise of the 
“Defence Power” of the Commonwealth Parliament (••onf erred 
by S. 51 (VT) and (XXXIX) of the Constitution). 

Higgins J. dissented, and distinguished Farey v. Burvett 
(supra), on the ground that, in order that an Act of the Common- 
wealth Parliament for the protection of private property may 
be valid as being within the defence power, it must at least appear 
in the Act, either by express words or by necessary intendment, 
that Parliament regards the law as necessary or expetlient for 
the distinctive object of the defence of Australia. 

Barton J., in his judgment, applied Farey v. Burvett, and said 
tat p. 128), of that case, that the view of the majority in that 
case was that when an Act or regulation might not be a measure 
of defence in time of peace, it might be such a measure in time of 
war. “If a measure were capable of contributing to the common 
“defence, it was for the Court to affirm that capability, and to 
“go no further. But whether it did was a question for the 
“judgment of the Legislature. If that body came to such a 
“conclusion by passing an Act, then the function of this Court, 
“in deciding whether it was constitutionally valid, was to say 
‘ ‘ whether the form of law had been given to something which was 
' ‘ capable of assisting in defence. That was the division between 
“the functions of the law-maker and the law-givei*. In the par- 
“ticular case, a measure for the conservation of the food supply, 
“or one for the prevention of inordinate profits on its sales, or 
' ‘ one for the better provisioning of the people, might or might not 
“be necessary. The Court was to say whether in conceivable 
“circumstances of war it might be so. But there its function 
“stopped. Whetlyur it was in fact necessaiy or wise in the 
“particular instance was for the Legislature to determine.” 

304. Isaacs J., in PaiMturBi v. Kieman, supra (at p. 131), 
said that he re-affirmed what he ha A stated in Farey v. Burheit, 



W The Federal Defmei Ptmet 167 ' 

foiled by two confirmations, one legal and the other practical. 
The legal confirmation waa the case of The Zamora (1916) 2 A.C., 
at p. 106, and the practical confirmation was the Federal Food 
Control Acf in America, where State rights are even more 
“extensive tlian in Australia 

Tn Thr Zamora (1916) 2 A.C., at p. 106, it was said by Lord 
Parker of Waddington: ^ ' Their Lordships are of opinion that the 
“Judge ought, as a rule, to tri^at the statement on oath of the 
“]>roper officer of the Crown to the effect that the vessel or goods 
“which it is desired to requisition arc urgentlj^ required for use 
“in connection with the defence of the realm, the prosecution of 
“tile war, or other matters involving national socurit3% as con- 
“ elusive of the fact. . . . Those who are responsible for the 
“national security must be the sole judges of what the national 
“scfMirity rc'fjuires. It would be obviously* undesirable that such 
“iiwitters sliould be made the subject of evidence in a court of 
“law or otherwise discusse<l in public. “ 

:lOri. in the mattir of a Petition of Right (1935) 3 K.B., 649 ; see 
32 T.L.K., 699 (House of Lords), it was held that the (Vown, 
represented b,v tin* e<impeteiit naval and militar,v authorities, 
has power, in time of w’ar, both by virtue of the Royal Preroga- 
tive, and also under the Defence of the Realm ((Consolidation) 
Act 1914, and the Regulations thereunder, to take possession of 
and oceup.v any lands or premises for the purposes of the defence 
of the realm, without making compensation therefor to the owner. 
Moreover, the prerogative right is not limited to a case of actual 
invasion rendiTing immediate action necessary, Warrington L.J. 
(at f>. 666) said: “The only condition which it would appear 
“must be fulfilled is that the Act in question, having regard to 
“existing eireumstaiiees, must be necessary for the public safety 
“and the defence of the realm, and on this matter the opinion of 
“the eomiietont authorities, who alone have sufficient knowledge 
“of the facts, provkh^d they act reasonably' and in good faith, 
“sliould be* accepted as conclusive/’ 

306. The prerogative right referreni to (supra, par 305) w'as 
establisluHl by The King^s Prerogative in Saltpetre (1606) 12 
Rej>„ 12. cited b.v Oi)zens Hardy M.R. at p. 659, and Warrington 
L.J. at p. 665: “But when enemies come against the realm to 
“the seacoast it is lawful to come upon any land adjoining to 
‘‘the same coast, to make trenches or bulwarks for the defence of 
“the realm, for every subject hath benefit by it, and therefore 
“by the Common Law every man may come^upon any land for 
“the defence of the realm, as appears 8 Edward IV, 23. And in 
“such case on such extremity they may dig for gravel, for the 
“making of bulwrarfcs; for tliis is for the public, and every one 
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'/hath benefit by it; but after the danger is over, the trencher 
**and bulwarks ought to be removed, so that the owner shall not 
'^have prejudiced in his inheritance; and for the commonwealth 
^ * a man shall suffer damage ; as, for saving of a city or town, a 

house shall be plucked down if the next be on fire; and the 

suburbs of a city in time of war for the common safety shall 
‘‘be plucked down; and a thing for the commonwealth every 
“man may do without being liable to an action, as is said in 
“3 Henry VIII, folio 15, and in this case the rule is true, 
*^PHnceps et respuhlica ex justa causa possunt rem meam 
^^auferre/^ (See also Hole v. Barlow (1858) 4 C.B. (N.S.), 
334.) 

307. Mr. Menzies op, cit,, p. 10) has stated of the decision in In 
the matter of a Petition of Right (supra), that it obviously throws 
into the hands of the Executive a considerable discretionary 
clement. Its opinion of the exigence of the emergency, unless 
plainly unreasonable, will be accepted ; that is to say, the matter 
is practically removed from the cognizance of the ordinary tri- 
Ininals, guided by the ordinary principles of law, and is vested in 
executive hands. He further says (what cannot be denied) 
that the decision goes a great deal further than the Case of 
Saltpetre, The earlier case postulated the actual (ixistence of 
an armed invasion, while the latter is prepared to find precau- 
tionary measures good, if they are taken mi‘rely in anticipation 
of invasion. “It is an application of the maxim, princeps ct 
^ * respuhlica ex justa causa pos.sunt rent meam auferre, with a 
“widening interpretation of the justa causa,* ^ 

A Petition of Right was distinguished in in re De Keyser*s 
Royal Hotel, Lid, (1919) 2 Ch., 197; (1920) A.(/., 508, where 
it was hold that private property could not be utilized for 
administrative purposes without payment of comi^ensation. (See 
also Robinson Co,, Ltd, v. R, (1921) 37 T.L.R., 698; Central 
Control Board v. Cannon Brewery Co, (1919) A.C., at p. 752; 
Newcastle Breweries v. R, (1920) 1 K.B., 854; Hudson* s Bay Co. 
V. Maclay, 36 T.L.R., 469.) 

308. In The Welsbach Light Company of Australasia, Ltd. v. 
Commonwealth of Ausiredia (1916) 22 C.L.R., 268, the plaintiff 
company unsuccessfully attacked the validity of The Trading 
with the Enemy Act 1914 (S. 2), which provided that a person 
should be deemed to trade with the enemy if he performed or 
took part in: (a) any act or transaction prohibited by pro- 
clamation, (b) anjj act or transaction prohibited by or under 
proclamation made by the Governor-General and published in 
the Gazette, or (c) any act which by common law or statute 
constituted trading with the enemy. By proclamation the 
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company had, in effect, been declared an enemy com- 
The plaintiff company contended that par. (b) was 


ultra vires. 

Griffith C.J. said: ‘"The attack on the Act itself, so far as I 
‘ ‘ have been able to apprehend it, is based, in the first place, upon 
‘ * the contention that the words used are too general, and purport 
‘ ‘ to authorize the Governor-General to prohibit any act or trans- 
“ action whatever, although it has no possible connection with 
“the subject-matter of trading with the enemy. I do not think 
‘ ‘ that this is the natural construction of such words used in such 
“a context. But, if it is, the only consequence would be that 
“a particular attempted exercise of power of prohibition would 
“not be wdthin any power that the Commonwealth Parliament 
“can confer on the Governor-General for the purposes of defence 
“of the Commonwealth. The objection does not, therefore, go 
“to the validity of the Act, but to the validity of a particular 
“application of it. {MacLeod v. Aitorney-Oeneral for N.8,W., 
1891, A.C., 455.) 

309. Isaacs J. (at p. 278) said: “Assuming the Parliament, on 
“the true construction of its own words in sub. par. (b), did 
‘ * intend to reach out beyond ‘ trading with tlie enemy, ’ then as it 
“(‘.annot estop itself by any inconsistent statement in any other 
“part of the Act, the only question must be whether it has the 
“lawful power undcu* the Constitution to enact its will. For 
“Australia, the defence power is ample, in my opinion, both as 
“regards transactions confined to Australia, and as regards 
“transactions originating in Australia, even though their con- 
“t innation may take place elsewhere. If assistance be needed, 
“it is found in the foreign trade and commerce power in S. 51 (1) 
“of the Constitution. “ 

Isaacs J. further declared (at p. 280) : “Here the Coinmon- 
“ wealth is invested by the King in His Imperial Parliament 
“with the function and duty of providing spe<;ially fc»r the 
“defence of Australia. Defence includes ever>* act which, in 
“the opinion of the proper authority, is conducive to tin* public 
“security. Those who are entrusted with the ultimate power of 
“guarding the national safety are not bound to subordinat<; that 
“consideration to any other.’’ 

310. In Ferrando v. Pearce (11)18) 25 C.L.R., 241, it was held 
that the “defence power” conferred by H. 51 (VI) justified the 
provisions of the War Precautions Act 1914-1916, providing for 
the deportation of aliens, and also the Alicm^ Restriction Order 
1915, made under enacting machinery for carrying out the sub- 
stantive enactment. HencCj the Commonwealth Minister for 
Defence might place on board a ship bound for Italy an Italian 
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Beservist, when requested so to do by the Italian Consul, an 
agreement having been entered into with the Italian Government 
to deport Italian conscripts. The order of the Minister was held 
to be sufficient authority for the precedent arrest and detention 
to the deportation. The High Court followed JS. v. H<me Secre^ 
tary, 1917, 1 K.B., 922. Isaacs and Bich JJ., in a footnote to 
their joint judgment, mention B. v. Superintendent of Chiewick 
Police Station (1918) 1 K.B., 578, at pp. 587 to 589.^ 

Gavan Diiify J. considered himself bound by Farcy v. Burvctt 
(1916) 21 C.L.R., 43 (supra, par. 300), but indicated that if he 
were at liberty to act on his own opinion he would have held the 
deportation ord<‘r to be invalid. Powers J. dissented from the 
judgment of the Court. 

311. In Burkard v. OaJiUy (1918) 25 C.L.R.,"422, the High 
Court upheld, as b<4ng within the ‘^defence power,’’ the validity 
of the War Precautions Begnlhtion^ which enabled the Attor- 
ney-General to direct the Public Trustee to sell enemy subjects’ 
shares; the power conferred on the Attorney-General to declare 
shares to be transferred not being questioned, it followed the 
power of sale must be valid as incident to that power. 

312. The case of Sickerdick v. Ashton (1918) 25 C.Ij.R., 506, 
was an appeal from the dismissal of a prosecution for making 
statements prejudicial to rec*ruiting. The jwint was taken that 
the War Precautions Act and Regulations, so far as they deal 
with recruiting for military forces to be sent outside the Com- 
monwealth, are beyond the power conferred by S. 51 (VI) of 
the Constitution, which, it was urged, is limited to defence within 
the Commonwealth.^ The High Court unanimausly rejected the 
contention. 

Barton J. considered that Farcy v. Burvctt (1916) 21 C.L.B., 
43 (supra, par. 300) completely disposed of the point, and 
stated: ‘^Tt is absurd to suggest that the defence power of the 
‘ ‘ Commonwealth extends only so far as to authorize measures of 
‘‘defence within the territorial limits of the Commonwealth. The 
“judgments in Farcy v. Bttrx^ctf cannot be read without seeing 
“that cases ai*e conceivable — indeed, will probably arise — in 
“which this country must necessarily be defended beyond its 

1 See also JSS, v. Inapecie^ of Iceman Stnet (1020) 3 K.B., 72; i? v. 
Secretary of State for Borne Affairs (1923) 2 K.B., 361; also (1923) A.C., 
603, where the House of liords held that no appeal lies from an order for 
issue of habeug corpus, 

2 The untenable nature of the contention in SickerdieV v. Ashton (supia), 
is p<^inted out in paf. 134, ante, where it is mentioned that the question 
of extra -territorialitj did not roaUy arise, as the act complained of (print-^^ 
ing a pamphlet) was done in Australia. 
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idaries, and in which effective defence would be quite im- 
^^poifeble unleps its forces were sent bqyond the seas.’' 

jilS. In Joseph v. Colonial Treasurer of New Souih Wafe«(19l8) 
2.1 O.L.Rv 32, in an action claiming damages from the Govern- 
ment of New South Wales for injuries sustained by the plaintiff 
by reason of certain acts of the Government of New South Wales, 
the acts complained of were sought to be justified as having been 
done by the State Government in the exercise of the Royal Pre- 
rogative as to war. At the trial, the jury found, in answer to 
a specific question, that the Pool Wheat Scheme of the Govern- 
ment, in p\u*suancc of which it was alleged the acts complained 
of were done, was not carried out by the Government with the 
object of benefiting the nation, as a whole, in time of war ; and 
Ihcy found a venlict for the plaintiff. The Pull Court of New 
South Wales, on a motion to set aside the verdict, held that the 
evidence established that the acts complained of were done by 
the Commonwealth Government, acting through the State 
Government, in pursuance of the scheme, and in exercise* of the 
Iloyal Prerogative as to war, and therefore were justified. The 
High Court unanimously held that the jury’s verdict should 
stand, there being evidence to support the special finding of the 
jury, and the evidence not establishing that the acts complained 
of were justified as an exercise of the Royal Prerogative as to 
war. 

Isaacs, Pow-ers, and Rich JJ., in the course of their judgment, 
stated: “In the allocation and distribution of powers effected 
“by the Constitution of the Commonwealth, the defence power 
“is exclusively assigned to the Commonwealth. It is a matter 
“of common knowledge that the necessity of a single authority 
‘ ‘ for the defence of Australia was one of the urgent, perhaps the 
“most urgent, of all the needs for the establishment of the Com- 
“mon wealth. That power no-w rests in one hand, so far as 
“Australian authority extends. A brief reference to the rele- 
“vant sections of the Constitution makes this manifest. . . . 

“We therefore hold that under our organic law th<* State has 
“not the power or function of exercising the Royal War Pre- 
“rogative, and that it couid not be conferred upon the States by 
“any such circumstances as the Prime Minister's adhesion to or 
“eoncurrenee in the concert <>d scheme referred to in this e.ase. 
“The Commonwealth Government may, of course, enlist the 
^‘aid of any State Government as it would enlist the aid 
“of my individual in carrying out its powerj, but it cannot re- 
“ transfer to the State the executive discretion and responsibility 
“which the Constitution has taken from the several States, pos- 
“sibly diverging in their views, and reposed in the Federal 
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^ * Executive alone, an representing with unity of purpose the 
“whole people of the Commonwealth.’^ 

314. Higgins J., in Joseph v. Colonial Treasurer of New South 
Wales (supra), was of opinion that if, and so far as, the Royal 
Prerogative as to war is exercisable by Australian authority, it 
must be exercised by the Governor-General and the Ministers of 
the Commonwealth, and that, further, it seems that where an act, 
otherwise unlawful, is attempted to be justified as an exercise of 
the Royal Prerogative, it must appear that the act was intended 
to be done in exercise of that power. 

Gavan Duffy J. stated (at p. 54) that the prerogative affords 
no justification for an act, otherwise illegal, merely because such 
act is, in the opinion of the Sovereign or his agents, beneficial 
to the nation as a wholes in time of war. It may be perhaps that 
the acts complained of are such as might be done by virtue of the 
prerogative if they were necessary for the public* safety and the 
dc^fence of the realm, and the opinion of those who are responsible 
for the national security, if offered on oath, would be conclusive 
on the question of the existence of the necessity, but in this case 
the Court had no (*vidon(5e on the subject from th(‘in or from any 
other person. 

315. In Jerger v. Pearce (1920) 28 C.L.R., 588, Starke J. 
(sitting in the Original Jurisdiction of the High Court) followed 
Ferrando v. Pearce^ 25 C.L.R., 241 {ante, par 310), and Farcy v. 
Jhirveitf 21 C.L.K., 433 {ante, par. 300), and held to be within 
S. 51 (IV) of the Constitution, S. 2 (2) of the War Precautions 
Act 1914-1918, which provided that the then present state of war 
should (fease on the issue of a proclamation to that effect by the 
Governor-General. It was contended that such a power enabled 
the Governor-General to extend a state of war into a time of 
actual "peace. Starke J. found that in fact the state of war with 
Austria was in existence, and found it unnecessary to decide 
whether the defence power of the Commonwealth could be used 
in time of peace for the exclusion of aliens from Australia. 

316. In Roche v. Kronheimer (1921) 29 C.L.R., 329, the 
Treaty of Peace Act 1919, and the Regulations thereunder, were 
held to be within the legislative power of the Commonwealth, j' 
the High Court observing that a catena of cases, commencing ^ 
with Farcy v. Burvett {ubi, sup.), had established that the power 
of the Commonwealth under S. 51 (VI) is not confined to military 
operations, but extends to every measure of defence, which 
circumstances migjtit require; the termination of hostilities by 
the imposition of terms of peace, and their enforcement, being 
such measures. 
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317. In Attorney-General for the Conmwnweaifh v. Balding 
(1920) 27 C.LlR., 395, the High Court unanimously upheld the 
validity of S. 19 of the Atattralian Soldiers^ Repatriation Act 
1917-1918, which provides that “Claims in respect of moneys 
“advanced by the Trustees of the Australian Soldiers’ Repatria- 
“tion Fund or by the Minister or a State Repatriation Board or a 
“Local Committee shall have the same priority >vith respect to 
“the payment of debts as if the money had been ativanced by 
“the Crown.” The High Court were of opinion that the Com- 
monwealth Legislature had power, under the “defence power,” 
S. 51 (VI), to enact the section, which was a provision for the 
re-establishment in civil life of persons who had serve<l in the 
military forces, when they were discharged from such si»rvicf*. 
The High Court thought it to be a matter so intimately connected 
with flefcncc as to be manifestly included in the i>ower. 

318. In Repatriaiion Comnihaion v. Kirkland (1923) 32 
C.L.R., 1, it was held by the High Court that the Repatriation 
Commission established by the Australian Sold it Repatriation 
Act 1920, being a statutory corporation charged witli the adminis- 
tration of that Act, which was designed to carry out objects 
peculiarly within the province of the (Commonwealth Government, 
and the administration being subject to the control of a Minister 
of State, is entitled, in respect of proi)erty vested in it pursuant 
to tlie Act, to the same privileges and immunities as the Crown 
would have had if the property had been vested in it, and, hence, 
that goods vested in the Commission are not liable to be distraiiusi. 
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THE FEDERAL POWER OVER ALIENS AND MIGRANTS, ’ 


319. A Keries of placita of S, 51 of the Constitution <‘onfer 
power over non-Avatraliann. The Federal Legislature is em* 
powered to make laws with respect to : 


“XIX 

“XXVI 


“XX VII 
“XXVIII 
“XXIX 
“XXX 


»* 

Naturalization and aliens.” 

The ])eop]e of any race, other than the aboriginal 
“race in any State» for whom it is deemed 
necessary to make special laws!” 
Immigration and emigration.”* 

The influx of criminals.” 

Exteraal affairs.” 

The relations of the Commonwealth with the 
^ islands of the Pacific.” 


NaTURALiIZATION . 

H20. The Federal power over “naturalization” has bc‘en 
exercised by the Naturalization Act 1903-1917, which enables a 
certificate of naturalization 1o be granted, and to be revoked, by 
the Commonwealth. In Meyer v. Poynton (1920) 27 C.L.R., 
436, the provision for revocatiim of a certificate of naturalization 
was unsucc'essfully attacked as being unconstitutional. Starke J. 
said (at p. 440) : “Under the Naturalization Act power is given 
“to admit the nationals of other Powers to Australian citizenship 
“and thiLs confer upon them certain rights and privileges, and 
“we reserve to ourselves, or, rather, to the Governor-General, the 
“power to take away that citizenship, and those rights and i^rivi- 
“ leges, in certain cases. It is said that depriving a person of 
“citizenship so acquired is not a law* relating to naturalization.^ 
“I am quite unable to agree with the contention, or to consider 
“that the point is susceptible of reasonable argument. It seems 
“to me that if the power given by the Naturalization Act to admit 
“to Australian citizenship is within the power to make laws with 
“respect to naturalization, so must authority to withdraw that 
“citizenship on specified conditions be also within the power.” 

^ AXilSKS. 

321 . An alien may be defined broadly as a person who is not a 
British subject. Formerly, alien friends were subject to dis- 
abilities under the law of England, and on the foundation of the 
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resp^Otive Australian Colonies these disabilities on aliens were 
part of the law of England transplanted into the Colonies. Prior 
to pWeration the ehief disabilities 'were removed. tJntU Com- 
monwealth legislation is enacted, the alien derives his civil rights 
in the several States from the laws of those States. An alien 
iriend has no l^al right enforceable by action to enter British 
territory {Mmgrove v. Ch%tng Teeong Toy (1891) A.C., 272). 

The Federal Liegislature is endowed by S. 51 (XIX) with 
power to legislate for the exclusion and deportation of aliens. 
**It is trite law that any community is entitled to determine by 
^‘its Parliament of what persons the community is to be com- 
*‘posed. Hence subsection XIX of S. 51 of the Constitution. 
^‘But it is scarcely necossarj* to call that power in aid of tlie 
“power conferrtKl by subsection VI of the same section. It is 
“obvious that deportations must in many cases he expedient with 
“a view to public safety and defence.’’ KFcrrando v. Vea/rcc 
1918) 25 C.L.R., 241, at p. 258, per Barlon J. ; ef. Attorney- 
General for Canada v. ("am and Gdhula (1908) A.C., at p. 54(i. 

In the case of Rohtelmea v. Brennan (190(5) 4 CMj.U., at p. 404, 
Griffith C.J. said: “Tlie jmwer to make such laws as Parliament 
“may think fit with respect to aliens must surely, if it includes 
“anything, include the power to determine tlie conditions under 
“which aliens may be admitted to the country, and the <*onilitions 
“under which they may be deported from it.”^ 

Migration. 

322. Isaacs J. (in H, v. Macfariane, ex parte O^Flanayan (1928) 
82 C.L.R., 518, at p. 558) has pointed out that “Immigration 
“and emigration is the .simple but unqualified subject of power, 
“and no words could be wider to enable a parliament to deal 
“territorially with all that is comprised within the operations 
“connoted by the words. Iminigratioii, for instance, connotes 
“the persons who immigrate and their movements, including 
“departure, travel, arrival, entry, and presence after arrival. 
“Legislation with reference to immigration means legislation to 
“control the matter; and it includes legislation, if Parliament so 
‘^desires, for the encouragement as well as the restriction of 

immigration.” 

323. An^ “immigrant” may be defined as a person whose 
original home was elsevdiere than Australia, who comes to Aus- 

1 See in re Caetiom (1891) 1 Q.B., 149; JK. v. Knookaloe Camp Com- 
maHd€tnt, 34 T.LJ^, 4; B. v, Ovvernor of Brirtom Brison (1910) 315 
Ii.T., 60S; V. Some Secretary (1937) T.K.B., 922; if. v. Svprrintendciit 
of Chiswick Ptfltcr Htaltoa ^IDIH) 118 li.T., 165; if. v. Inspector of heman 
Street (1920) 3 K.B., 72; B. v. Scerftary of State for Bonne Affairs (1923) 
2 K.B., 361; (1923) A.a, 603. 
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tralia for any purpone (cf. B. t. Macfarlane^ ex parte Flana- 
gan (1923) 32 C.L.R., 518, per Isaacs J., at p. 555). *Tmniigra- 
‘ ' tion ' ' and * ‘ emigration ’ ’ connote the movement of human beings 
into and out of the Commonwealth (ibid, per Starke J., at 
p. 580). 

324. The word 'immigration” has to be read in the light of 
its plain and ordinary meaning. It is clear that it is not 
synonymous with mere entry into the Commonwealth (in re Ah 
Sheung, 27 A.L.T., at p. 189). To take the most obvious illus- 
tration, no one wbuld postulate of an Australian yachtsman, who 
in an afternoon’s cruise passed over the three-mile limit, that, on 
his return, he was an "immigrant.” But, nevertheless, when 
dealing with non- Australians, immigration extends- to such mere 
entry into the Commonwealth (R, v. Macfarlane (1923), 32 
C.L.R., 518) ; so that whilst the. term obviously implies leaving 
an old home in one country to settle in a new home in another 
csountry, nevertheless the power to legislate does not depend upon 
the intention of the person entering Australia to settle in Aus- 
tralia, and hence covers "visitors” to the Commonwealth. (Ibid. 
See also Chia Oee v. Martin (1906) 3 C.L.R., 644.) "In my 
"opinion the word immigration in S. 51 (XXVII) should not be 
"construed in its narrower sense as connoting the idea of intended 
"settlement or residence, but rather as including the entry into 
"Australia of any person who in so entering is not coming 
"home.” (R. v. Macfarlane (supra), per Knox J., at p. 533.) 

325, The return of a person to his native land after temporary 
absence is not "immigration.” (Potter v. Minahan (1908) 7 
C.L.R., 277 ; cf. Attorney -General for the Commonwealth v. Ah 
Sheung (1907) 4 C.L.R., 949.) In Potter v. Minahan (supra) 
Barton J. raised the question whether the mere fact of birth in 
Australia did not prevent a person from falling within the 
migration power, but it is submitted that the sounder view is to 
limit the exclusion from such power to persons who are absent 
from Australia on a visit to foreign parts animo revertendi, the 
length of absence being, of course, irrelevant, except so far as it 
might be material on the question of the continued existence of 
the animus, or whether Australia as a home had *been abandoned 
(cf. United States v. Wong Kim Ark, 169 U.S., 649). 

326. Clearly a non-Australian British subject conpng to thip^; 
Commonwealth from another part of the Empire is an "immi- 
"graut.” (Potter v. Minahan (1908) 7 C.L.R., 277; R. v. 
Macfarlane (1923) 32 C.L.R., 528.) The "migration power” 
entitles the Commonwealth to prescribe that any person who 
seeks to enter the Commonwealth from abroad is primd facie an 
immigrant. (Ah Yin v. Christie (1907) 4 C.L.R., 1428; Potter v. 
Minahan, supra.) 
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In B. V. MacfarUme, ex parte O’FUtmagain (1928) 32 
C J£Bb, 518, the High Court upheld the constitutuniality of S. 8a 
of Immigration Act 1901-1920, 'v^iieh provides that, within 


three years after arrival in Australia of a person (not bom in 
Australia), who advocates the overthrow of established govern- 
ment, etc., such person may be deported after preliminary pro- 
ceedings before a Board, and pending sndb deportati«m such a 
person may be kept in custody. The grounds on which the 
legislation was unsuccessfully impugned were : 

(a) that the Commonwealth has no power to legislate for 
the exclusion or deportation of British subjects; 

(b) nor to legislate with respect to persons coming into 
Australia without the intention of settling here ; 

(e) nor to provide for the deportation of persons, who have 
come into Australia, by reason of events happening 
after their entry in Australia. 

In the opinion of Isaacs J. (at p. 555), an immigrant, other 
than a person, Australian bom, who, having abandoned Australia 
as his home, is re-admitted, remains an immigrant as long as he 
is in Australia, and as to him, while in Australia, the rule holds, 
“once an immigrant always an immigrant.’’ It is to be noted, 
however, that Higgins J. pointed out (at p. 574) that the Com- 
monwealth power is one to make laws, not with respect to persons 
who have been immigrants, nor even with respect to “immi- 
“grants,” but with respect to “immigration,” the act of immi- 
grating, including its regulation and control. 



CHAPTER XXI 


THE FEDERAL CONCILIATION AND ARBITRATION 

POWER. 

328. Section 51 (XXXV) of the Constitution empowers the 
Federal Legislature to legislate with respect to Conciliation and 
^^arbitration for the prevention and settlement of industrial 

disputes extending beyond the limits of any one State The 
Commonwealth Legislature has exercised this j)ower hy the 
enactment of the Commonwealth ConcyiUation and Arbitration 
Act 1904 and its amendments. 

Section 51 (XXXV) ^^is intended to secure, as far as possibl<; 
“by conciliation and arbitration, uninterrupted industrial ser- 
“ vices to the people of the Commonwealth”. {Merchant Service* 
Guild of Australia v. Commonv^ealth Steamship Owners^ Asso- 
ciation (No. 3) (1920) 28 C.L.R., 495, at p. 508.) 

329. In Waterside Workers* Federation of Australia v. Com- 
monwealth Steamship Owners* Association (1920) 28 C.L.R., 209, 
at p. 218, Knox C.J. said; “Under kS. 51 (XXXV) of the 
“Constitution the Parliament has i)ower to make laws with 
“respec|; to conciliation and arbitration for the prevention and 
“settlement of industrial disputes extending beyond the' limits of 
“any one State. This powder may be paraphrased as a power to 
“make laws with respect to the prevention or settl(^ment of 
“industrial disputes, subject to two conditions, viz., tliat the 
“prevention or settlement shall be effected by means of coiicilia- 
“tion and arbitration, and that the disputes to be dealt with 
“shall be confined to those wdiich extend beyond the limits of oiu* 
“State. It is clear that this power does not authorize the 
“Commonwealth Parliament to regulate conditions of employ- 
“ment by direct legislation, e.g., to prescribe by Act of Parlia- 
“ment the minimum rate of \vage to be paid or the maximum 
“number of hours to be worked. It is, I think, equally clear that 
“the power in question does authorize the Commonwealth Parlia- 
“ment to set up a tribunal with plenary and imrestricted power 
* ‘ to prevent or settle two-State industrial disputes by conciliation 
“and arbitration. It follows, in my opinion, that the Common- 
“wealth Parliament has power to prescribe by legislation the 
“manner in whicli, and the conditions on which, the tribunal so 
“constituted shall carry out its fimctions and exercise the 
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jdrisdictiou <*ouf<‘rrtHl upon it. The Commonwealth Parlia* 
cannot aettle a dispute or make an award by legislative 
** enactment, but it has power, in my opinion, to enact that the 
tribunal which is set up for the purpose of settling industrial 
'^disputes shall, if it makes an award, comply with conditions 
‘‘prescribed by Parliament. This power to constitute a tribunal 
“with plenary power to act according to its unfettered discretion, 
“in my opinion, carries with it power to constitute a tribunal 
“for the same purpose, with circumscribed or limited powers. In 
“ctfeet, S. 28 of the Act provides that if the tribunal eonstitute<l 
“under the Act determines to make an award it shall only do so 
“upon the condition that such award shall continue in force 
“during the period, not exeeeding five years, to be specified in 
“tJie award, and during such further period as may elapse bc- 
“ tween the expiration of the period so speiufied and the making 
“by that tribunal of a new award or of an order putting an end 
“to the first-mentioned award.” 

3;10. Isaaes and llich JJ. (who took an opposite view of the 
constitutionality of S. 28) said (at p. 228): “Parliament may 
“fiive what powers it jdeascs to the arbitrator; it may limit his 
“powers as it pleases; it may make the exercise of these powers 
“eondilioual, and may make any determination of the arbitrator 
•’law. But it cannot, consistently with the terms of its legislative 
“power in relation to industrial disputes, impose any obligations 
“or alter any rights by any i)rovision which dispenses with 
“arbitration; it cannot go beyond the actual decision of the 
“arbitrator, or alter his decision, or make* any provision for settlc- 
“ incut of the dispute binding that does not involve his own 
“decision, or that <*xtcnds beyond his own decision or adoption. 
“The settlement, the (S)inplete settlement, of industrial disi)ut(*s, 
“is limited to ‘arbitration’, which consists in judicial (*xamiiia 
“tioii into the circumstances of each particular case as to how, 
“and for how long, ordinary rights should be varied in the 
“interests of industrial peace.” 

331. The subjects urioii which {inter alia) Parliament may 
h*gislate under the power conferred by S. 51 (XXXV) may be 
thus summarized (see judgment of Starke J. in Waterside 
Workers^ Ftderafion of Austredia v. Commonwealth Steamship 
Otvners* Association fl920) 28 C.L.R., 209, at p. 252) : 

(a) the setting up of tribunals vested with <*ompiilsive juris- 
diction to deal with industrial disputes; 

(hj the organizing of employers and emiployees in associa- 
tions for the purpose of presenting And resisting claims 
before the tribunals ; 




(c) the pndiibition (as a complemental means of making the 
comptdsoiy powers of the tribunal complete) of “lock- 
‘‘outs^' and “strikes”; 

(d) the prescribing of tiie industrial matters with which the 
arbitral tribunals may deal, e.g., excluding disputes 
relative to agricultural matters ; 

(e) the prescribing of the conditions on which, and the 

’ Umitations under which, the jurisdiction over industrial 

matters may be exercised, e.g., making provision that 
the disputes should be brdhght forward in a particular 
manner, as by oreranizations of employers or employees; 

(f) the prescribing of the maximum period which the 
arbitral tribunal can fix for the duratiop of its awards 
and orders, and likewise the minimum period; 

(g) the prescribing specifically that an award of the arbitral 
tribunal shall endure for a given period; 

(h) the enacting of provisions giving swards and orders of 
the arbitral tribunal the force of law and compelling 
their observance and performance. 

332. The arbitral tribunal established under the Act was held 
not to be a “Court” within the meaning of Chapter 111 of the 
Constitution, because of the limitation of the President ’s term of 
office (Waterside Workers* Federation v. J. W. Alexander, 
Ltd., 25 C.Tj.R., 434), and hence cannot enforce its awards by 
injunction (ibid). 

333. The Commonwealth legislative power extends to legisla- 
tion for the compulsory reference to the Federal arbitral tribunal 
of industrial disputes (Bex. v. Commonwealth Court of Concilia- 
tion and Arbitration, ex parte Whybrow cfc Co. (1910) 11 C.L.R., 
1), and hence the Commonwealth legislation cannot be impugned, 
because the tribunal for the determination of such disputes is 
not chosen by the disputants (ibid). 

334. In Australian Boot Trade Employees’ Federation v. 
Whybrow (1910) 11 C.L.R., 311, it was held that the provisions 
(Ss. 19 and 38 (f) (g) ) of the Commonwealth Conciliation and 
Arbitration Act, which purported to authorize the Commonwealth 
arbitral tribunal to declare a “common rule” in any particular 
industry, and directed that the common rule so declared should 
be bindipg ujmn the persons engaged in that industry, were 
ultra vires of the Parliament of the Commonwealth and invalid. 

Griffith C.J. said (at p. 317) : “In the nature of things an 
“industrial dispuf^ may be prevented from coming into existence 
“by various means, but the only means which the Parliament is 
“authorized to employ are conciliation and, perhaps, arbitration. 
“If, therefore, the state of things is such that there are no 
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iiiable partien between whom an ascerCainable difference 
of being composed exists^ the bams of arbitration is 
*^wgli0Dg, a fortiori, if all the parties concerned are contented.” 

Ij^(l4®r the common rules sections of the Act^ however^ the Chief 
Justice found that it was quite immaterial whether any difference 
exists between the parties to be affected by the common rule. 
*^They may be working in perfect harmony, and even desirous, 
^^that their existing relations should not be disturbed. Yet the 
common rule may come in and disturb them. In my judgment, 

^4t is impossible to regard such a proceeding as arbitration in 
“any sense of the word.” 

335. In Oeorge Hudson^ lAdu v. Australian Timber Workers^ 
Union (1923) 32 413, the High Court upheld S. 3 of the 

Commonwealih (Conciliation and Arbitration Act 1921, by which 
an agreement between the parties to a dispute operates as an 
award, and binds, not only the parties to the agreement, but also 
the successors and assigns of the business of a party bound by 
the agreement, Whyhrotv\s Case, 11 C.L.R., 311, was dis- 
tinguished. 

Isaacs J. (at j). 440) said: “The real principle applicable to 
“the present ease is this: Given the area of dispute limited by 
“reference to disputants, that is, limited, so to speak, in super- 
“ficial extent, the question is, what is the subject of their dispute, 
“and what ]iersons are ^contemplated by that dispute to be 
“affected: that is to say, while preserving the superficial area 
“of the dispute, how deep does the dispute extend — in other 
“words, what persons ar#* intended to be affected as represented 
“by the formal disputants, as well as what conditions arc to 
“affect them and for what period of time? This at once avoids 
“the ^common rule’, which is an extension of the superficial area 
“of the dispute, and gives full effect to an award in respect of 
“the industrial dispute’ by making it effective throughout the 
“whole period of the operation of the award for and against 
“those who, during that pi*riod are, or voluntarily come, within 
“the area of the dispute.” 

336. The “Conciliation and Arbitration Power” is a concur- 
rent power. Htate legislation is not displaced by legislation 
thereunder, except in case of inconsistency with the paramount 
Federal law. It would therefore seem, on principle, that the 
Commonwealth Legislature could legislate, and the Common- 
wealth arbitral tribunals make awards, without regard to whether 
or not there be State legislation or awards in the premisast ; and 
that, the view that a Commonwealth tribunal could not make an 
enforceable award, which is inconsistent with a determination of 
a State Wages Board, would be a clear reversal of the eonstitu- 
tiopal portion cireated by S. 109 of the Constitution. But such 
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a view was held in Federated 8aw Timber Yard, and General 
Woodworkers* Employees* Association v. James Moore Pty., Ltd. 
(1908) 8 C.L.R., 465, and in Austraiiem Boot Trade Employees* 
Federation v. Whybrow <£’ Co. (J910) 10 CMj.R., 266. In the 
latter case it was laid dow’n by Griffith C. J., Barton and O 'Connor 
JJ. (Isaacs and Higprins JJ. dissenting), that the Commonwealth 
tribunal has no jurisdiction, under S. 51 (XXXV) of the (’on- 
stitiition, to make an award inconsistent with a State law: the 
determination of a Wages Board, empowered by a State statute 
to fix a minimum rate of wages, might be such a law ; whether it 
be so, or not, depending upon the terms of the statute under which 
it is made.’ 

But it was held that an award of the Commonwealth Court i's 
not inconsistent with a State law, if eomplianee w'ith the award 
is consistent with obedience to the State law, and coiise(|uently 
the Commonwealth Court's award may fix a higher minimiiin 
wage than that fixed by a State Wages Board, and may impos(‘ 
conditions under which rates of wages, lowi^r than the minimum 
rate fixed by the award, may be permitted to !)e paid, differeiil 
from the conditions imposed by the determination of the State 
Wages Board on a similar permission, e.g., in the cases of aged, 
slow, and infirm workers, boys, and apprentices. 

337. In Federated Engine Drivers* and FirrmetCs Association 
V. Adelaide Chemical and Fertilizer Co., Lid. (1920) 28 C.L.R., 
1, the High Court (Knox C'.J., Higgins, (ravan DuiTy, Rich, 
Starke, and Powers JJ.) held that the Commonwealth Court of 
(Conciliation and Arbitration may fix a minimum rate of wages 
lower than the minimum rate fixed b^- a Wages Board of a State 
l^ursuant to a State statute. All the Judges indurated that they 
were not to be taken to have re-afitirmed th(‘ decisions in the 
Woodworkers* Case and Whyhrotr*s Cas( as to the incapacity 
of the Federal Court to make an award inconsistent with a State 
law. 

The High Court considered that the rule laid down in Why- 
hrotr*s Case amounts to no more than this : that there is no 
inconsistency between a Federal award and the determination of 
a State Wages Board, when it is possible to obey each without 
disobeying either. 

In view of the fact that Griffith C.J. based his decision on those 
principles of construction which were reje<*ted in Amalgamated 
Society of Engineers v. Adelaide Steamship Co.y Ltd., 28 C.L.R., 
129, it may be safely assumed that the proposition above stated 

1 Jiut Bee Federated Engine Drivers' and Firemen's, Association v. Ade- 
laide Chemical and Fertilizer Co. Ltd. (3920) 28 O.h.K., 1 (par. 887, post.). 
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in t^e preeeilmg: paragraph is no longer law. It is in direct 
opi>i^tioii to the principle of construction now recognised as 
bin<yiig.* 

At the time of the promulgation of the proposition in the 
Waodivorkers* Case (8 C.L.R., 465), Isaacs J. protested against 
it, and said (at p. 520) : ^^Domestic disputes, so long as they 
‘‘retain their purely internal character, are . . . contained 

“in the exclusive ambit of State authority: simply because, like 
“internal commerce, they are not granted to the Federal power. 
‘ ‘ But, as in the case of commerce, the moment an industrial dis^ 
“pufc passes the bounds of a State, and enters those of another, 
“or. what is the same thing, the moment an industrial dispute 
“arises in more States than one, a dispute comes into existence 
“which may be treated as national. It comes within the terms 
“of subs(‘ctioii (XXXV) and as a complete entity may be dealt 
‘ ‘ with wholly and exclusively under the authority of the Federal 
“Legislature, though, of course, only in manner directed by the 
“subsection. And grasped by Federal jurisdiction, once the 
“Commonwealth authority is exerted over it, the dispute is 
“indivisible ; it is no longer to be regarded as a mere aggregation 
“of two-State disputes, each to be dealt with exclusively by the 
“State autliority, or in accordance with State law; for that gives 
“no meaning to the clause in the Constitution from the Federal 
“standpoint.” 

338. There is no constitutional provision, as in the case of the 
“commerce power” and “taxation power,” postulating uni- 
formity of treatment of States by Federal legislation. Federal 
awards may, therefore, prescribe different rates of wages and 
('onditions of employment in different States and parts- of States. 
Hence, w-here part of the demand made by an organization of 
employees is tliat Avages in one State shall be higher than in other 
States, the Federal arbitral tribunal may make an enforceable 
award in respect of employees in that State. {Federated Sate 
Mill, etc,. Woodworkers^ Employees* Assoemtion James Moore 
Pty., Ltd. (1908) 8 C.L.R., 465.) 

339. Municipal corporations are not, with regard to the making 
and maintenance of public streets, exempt from legislation under 
S. 51 (XXXV). {Federated Municipal and Shire Council 
Employees Melbourne Corporation (1919) 26 C.L.R., 508. Cf. 
Federated Enyine Drivers*, etc., Association v. Broken Hill Pro- 
prietary Co. (1911) 12 C.L.R., 398.) Nor is a Minister of the 
CroA\m for a State, AAiien acting under the authority of a statute 

2 Similarly the reasoning iti It. v. Commonu'eaHh Court of Conciliniion and 
Merchant Service GuUd (1912) 15 C.ti.R., 580, at pp. 592 ami 599 can no 
longer stand. 
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of that State as an employer in a State trading c<mcem. (Amal- 
gamated Society of Engineers v. Adelaide Steamship Co., Ltd. 
(1920) 28 C.L.B., 129 (orer-ruling BaUway Servants Case, 4 
488) ; Merchant Service ChtUd of Australasia t. Common- 
wealth Steamship Owners* Association (1920) 28 C.L.B., 436.) 

340. In the Engineers* Case (1920) 28 C.L.B., 129, snpra, the 
High Court expressly left open the question whether the opera- 
tions of a State Covemment, in the exereise of the prerogative of 
the Crown, are subject to the Federal arbitral power. (Cf. 
Australian Workers* tJnion v. Adelaide Milling Co. (1919) 26 
C.L.B., 460.) In Merchant Service ChiUd v.. Commonwealth 
Steamship Owners* Association (1920) 28 C.L.B., at p. 454, 
Higgins J. expressed the view that if any restriction on the power 
of the Federal Parliament under S. 51 (XXXV) were to be 
implied, such restriction should be limited to strictly govern- 
mental functions, and that the limitation (if any) should follow 
the lines of such cases as Coomher v. Justices of Berks, 9 App. 
Cas., 61, at p. 74, and South Carolina v. United States, 199 U.S., 
437. 

341. The bubject-mattor of Federal arbitral power is *‘indiis- 
“ trial disputes”. The phrase ‘‘industrial disputes” is to be 
construed according to the natural and ordinary meaning of 
the words, as understood at the time of the enactment of the 
Constitution. (The Tramway Employees* (Badge) Case, 17 
C.L.B., 680; Builders* Labourers* Case (1914) 18 C.L.R., 224; 
T!olyman*s Case (1914) 18 C.Ii.R., 273, at p. 285.) 

In Jumbunna Coal Mine v. The Victorian Coal Miners’ Associa- 
tion (1908) 6 C.Ij.R., 309, at p. 331 (see also Federated Saw Mill, 
etc.. Woodworkers* Employees v. James Moore Pty., Ltd (1908) 
8 C.L.R., 465), Griffith C.J. said: ‘‘An industrial dispute exists 
‘‘where a considerable number of employees engaged in some 
‘‘branch of industry make common cause in demanding from or 
‘‘refusing to their employers (whether one or more) some change 
‘‘in the conditions of employment which is denied to them or 
‘ ‘ asked of them. The form of combination is immaterial, though 
‘‘it most commonly arises where there are organized associations 
‘‘of employees or employers. The degree of permanency of the 
‘‘combination is also immaterial, but there must be some eon- 
‘‘tinuity of action . . . What is an indiistrial dispute within 
“the meaning of the Constitution? It must, of (K>urse, l>e a 
‘‘dispute relating to an ‘industry*, and in my judgment the term 
‘‘ ‘industry* should, be construed as including all forms of employ- 
‘‘ment in which large numbers of persons are employed, the 
‘‘sudden cessation of whose work might prejudicially affeet the 
‘‘orderly conduct of the ordinary operations of civil life.*’ 
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Sfjib It luM bt'en pointed out that an 'MnduRtrial dispute'’ is in 
its ^Mential nature distinguishable from, an individual dispute. 
It Mttcems an individual employer, affected in his industrial 
chameter, and does not assume to say anything about his obliga- 
tions to any specific individual employee, but is concerned with his 
obligations towards a class of employees. The nature of an indus- 
trial dispute, as contrasted with an individual dispute, is to obtain 
new industrial conditions for the class of employees. "The 
"concept looks entirely beyond the individuals who are actuall>' 
"fighting the battle. It U a battle by the claimants, not for 
"themselves alone, and not as against the respondents alone, but 
“by the claimants, so far as they represent their class, against 
"the respondents, so far as they represent their class." {Oeor'ge 
Hudson, Ltd. v. .Australian Timber Workers* Union (1923) 32 
C.L.R., 413, at pp. 437, 441, per Isaacs J : cf, B. v. Cotnmonwealth 
Court of Conciliation and Merchant Service Guild of Avstrala,sia 
(1912) 15 C.L.R., 586, at p. 607. 

343. The Federal power is not limited to operations carried 
on for profit. {Federated Municipal and Shire Council Em- 
ployees* Union of Australia v. Melbourne Corporation (1919) 26 
O.L.R., 508; Merchant Service Guild of Australasia v. Common- 
wealth Steamship Owners* Association (1920) 28 O.L.R., 436.) 
There is nothing in the meaning of the term, as it was understood 
at the time of the enactment of the Constitution in 1900, to restrict 
its application to employees who are manual workers. (JIfuntetpal 
Employees* Case (supra) ; Federated Gas Employees’ Industrial 
Union v. Metropolitan Gas Co., Ltd. (1919) 27 C.L.R., 72 
(clerks); Proprietors of the ** Daily News,” Ltd. v. Australian 
Journalists* Association (1920) 27 C.L.R., 532 (journalists) ; 
ef. B. V. Deputy Industrial Begistrar, 15 O.L.R., 576 (actors) ; 
Australian Insurance Staffs* Federation v. Accident Under- 
writers* Association (1923) 33 O.L.R., 517 (bank and insui'ance 
employees).) 

344. In Federated Municipal and Shire Council Employees' 
Union of Australia v. Melbourne Corporation (1919) 26 O.L.R., 
508, at p. 554, Isaacs and Rich JJ. said: "‘Industrial dispute’, 
"as introduced into the Federal Constitution, was a concept 
"applicable to all forms of future industrial conflict that assumed 
"national character, and was not an institution in a state of 
"arrested development. The concept may be thus formulated: 
"Industrial disputes oc('ur when, in relation to operations in 
"which capital and labour are contributed jp co-operation for 
"the satisfaction of human wants or desires, those engaged in 
"co-operation dispute as to the basis to be observed, by the parties 
"engaffed. resDecting either a share of the product or any other 



186 


The l^w of the Australian Constitution 


'Herms and conditions of their co-operation. The formula ex- 
“ chides the two extreme contentions of the claimants and respon- 
dents respectively’. It excludes, for instance, the legal and the 
“medical professions, because they are not carricxi on in any 
‘ * intelligible sense by the co-operation of capital and labour, and 
“do not come within the sphere of industrialism. It includes,^ 
“where the necessary' co-operation exists, disputes between 
“employers and employees, employees and employees, and em- 
“ployers and employers. It implies that ‘industry’, to lead to 
“an industrial dispute, is not, as the claimant contends, merely 
“industry in the abstract sense, as if it alone affected the result, 
“but it must be acting and be considered in association with its 
“co-operator, ‘capital’, in some form, so that the^ result is, in a 
“sense, the outcome of their combined efforts. It also implies 
“that ‘an industry’’, in the relevant sense, is not confined to a 
“single enterprise, but means a class of operations in which all 
“}>ersons, employ’ers and employees, are engaged in the same field 
“of industry — not necessarily’ of commerce^ — provided by’ the 
“society' in which they’ exist.” 

845. In Federated Smv MilU e#c., Woodioorkers^ Employees^ 
Asiiociatwn v. James Moore Pty., Ltd, (1908) 8 C.L.R., 465, 
Griffith C.J. said: “The word ‘industrial’, as used in S. 51 
“ (XXXV), points, I think, to the nature or quality of the dis- 
“putes, and denotes two qualities which distinguish them from 
“ordinary' private disputes between individuals, namely’: (1) 
“that the dispute relates to industrial matters, and (2) that on 
“one side at least of the dispute the disputants are a body of men 
“acting collectively and not individually’.” 

846. The word “dispute” means a real dispute in fact, and is 
not limited by’ an.y artificial criteria. {Builders^ Lahovrers Case 
(1914) 18 C.L.R., 224; I/olyma7i\s Case (1914) 18 C.L.R., 278, 
at p. 28»5.) 

847. It is not essential that the parties on either side should 
be organized in any’ pei*manent form of combination. Thus, if 
all the workmen of an employ’er in a particular trade take con- 
e(‘rtod action in demanding and endeavouring to exact from 
him some alteration in their conditions of employment, there is 
an industrial dispute. If all the workers throughout the State 
in the same trade unite in the making and endeavouring to 
enforce the same demand from their respective employers, there 
is an industrial dispute involving the whole trade throughout the 
State. If the workers, so united, obtain the co-operation of their 
fellow-workers in the same trade in another State, in such a way 
that tln» combined workers in the trade in both States take 
concerted action against their respective employ’ers in both States 
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for making and enforcing of the same demands, there is an 
jndi^rial dispute extending beyond the limits of one State. 
(Per O’Connor J. in Jumhunna Coal Mine v. Victorian Coal 
Miners^ Association (1908) 6 309, at p. 352.) 

348. Want of preconcert on the part of the employers in 
refusing the demand of the employees is an immaterial circum- 
stance. {Federated Saw Mill^ etc.. Woodworkers* Association v. 
James Moore Piy.^ Ltd, (1908) 8 C.L.R., 465.) 

349. In R, V. Commonwealth Court of Cofwiliation a^td Arbi- 
f ration and Merchant Service Guild (1912) 15 C.L.R., 586, a 
letter was sent by the secretary of an association to eighty-three 
separate employ(‘rs, demanding certain specified terms and con- 
ditions of employment. There was no prior knowledge by, or 
communication to, the employers of any dis<*onlent on the ])art 
of their employees. Some of the employers answered the letter, 
but none of the demands were acceded to by any of the employers. 
Six weeks afterwards a plaint was fill'd in the Commonwealth 
C’onrt of Conciliation and Arbitration, claiming the terms and 
conditions above mentioned, and an award was made by the 
Court. It was held by Griftith ('‘.J. and Barton J. (Isaacs J. 
dissenting) that no “industrial dispute” within the meaning of 
S. 51 (XXXV) of the Constitution existed, and therefore that 
the Commonwealth Court of Conciliation and Arbitration had no 
jurisdiction to make an award. 

350. In the Tramways (Utse (No. 2) (1915) 19 C.L.R., 43, the 
Pn'sident of the Commonwealth arbitral tribunal having, on the 
application of an organization of tramway employees, made an 
award puriiorting to bind a tramway company in Queensland 
and a tramway trust in South Australia, an order absolute for 
prohibition was granted, the majority of the High Court holding 
(Isaacs and Powers JJ. dissenting) that, upon the evidences 
there was no dispute extending beyond the limits of any one 
State, inasmuch as, assuming the organization of employees to 
have validly served on the employers in several States a demand, 
in the form of a log of conditions of employment, which the 
employers were reijuired to adopt, and that demand had not been 
aci'eded to by the employers, yet that demand did not represent 
the real grievances of any body of employees, but was put forward 
by the organization merely as a means of invoking the* jurisdiction 
of the Commonwealth Court of Conciliation and Arbitration and 
obtaining from it an award on the most favourable terms pos- 
sible; and, therefore, that the President had no jurisdiction to 
make the aivard. 

351. In Merchant Service Guild of Australia v. Newcastle and 
Hunter River Steamship Co.^ Ltd. (No. 2) 16 C.L.R., 705, it was 
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unanimoiudy held by the High Court that in the ease of a demand 
made by or on behalf of employees on their employers, and re- 
fused or not conceded, pre-existing dissatisfaction, communicated 
to or known by the employers, before the demand, is not always 
a necessary element to constitute an industrial dispute or to make 
the demand real and genuine. In the Woodworkers^ Case (1908) 
8 C.L.II., 465, Griffith C.J. had laid down that, in order for a 
dispute to be a ‘‘dispute*^ within the constitutional provision, it 
had to be actually existing, and actually extending beyond the 
limits of one State, before the occasion for the exercise of the 
Federal power arose. ‘ ‘ Mere mischief-makers, ’ ^ he said, * ^ cannot 
‘therefore by the expenditure of a few shillings in paper, ink, 
*^and postage stamps, create such an occasion.” 

352. In Iiolyman*s Case (1914) 18 C.L.R., 273, on the hearing 
of the plaint in the Arbitration Court, after the evidence was 
closed, a statement signed by several of the employees, stating 
that they had no dispute with their employers and were satisfied 
with their conditions of labour, was tendered in evidence, but 
was rejected, as the claimants would not (‘onsent to its admission. 
An award was subsequently made, which purported 1o bind the 
employers of these particular employees. It was held (Isaacs J. 
dissenting) that prohibition should go in respect of the award so 
far as it relat<‘d to these employees. 

353. There is nothing in the Constitution forbidding the find- 
ing of a dispute between a imion and employers, even if no 
members of the union are a(*tual]y in the employment of the 
employers. (Per Iligguis J, in AuHirdlian Workers* Union v. 
Pasioralisis* Federal CounclU 23 (\L.R., 22; Australian Timber 
Workers^ Union v. John Sharp cT Sons, Lid. (1919) 26 C.L.R., 
302.) In other words, a dispute between an organization of 
employees and a number of employers, who are named as respon- 
dents, is a ‘^dispute” within S. 51 (XXXV), as there is nothing 
in the constitutional provision to limit the term to disputes 
between actual employers and their actual employees. 

354. In Merchant Service Onild of Ausiralasia v. Newcastle 
and Hunter River Steamship Co., Ltd. (No. 1) 16 C.L.R., 591, it 
was held by the majority of the High Court (Barton A.C.J. and 
Powers J. dissenting) that in the case of a dispute being only 

threatened or impending or probable” within the definition of 
''industrial dispute” in the Commonwealth Conciliation and 
Arbitration Act, the Commonwealth Court of Conciliation and 
Arbitration has jurisdiction to arbitrate, as well as to conciliate, 
between the parties, and to make a binding award, by virtue of 
its power to '‘prevent” disputes. Higgins J., who was one of 
the majority, said (at p. 643): "I unreservedly accept the 
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pon that the term 'induRtrial disputes’ iu S. 51 (XXXV) 
Constitution means actual existing industrial disputes; 
*^a]|^ that the Parliament cannot hy any definition of the term 
‘‘in S* 4 of the Act extend the meaning of the term in the Con- 
^'stitution. But the Constitution allows laws for the prevention 
^^ai Well as for the settlement of actual industrial disputes; and 
“when Parliament, by S. 4 of the Act, says that ‘industrial 
“ ‘dispute’ is to include ‘any threatened impending or probable 
“ ‘industrial dispute' it is merely exercising its powers with 
“regard to prevention of actual industrial disputes. The ex- 
“tended meaning is only ‘in the Act’, and for the purposes of th^ 
“Act. It cannot be laid down that ‘conciliation’ in the Consti- 
“tution applies only to ‘prevention’, and ‘arbitration’ only to 
“ ‘settlement' of industrial disputes. If that reading were 
“right, there could be no ‘eoncilialioii' for the ‘settlement’ of an 
“actual industrial dispute. Both' terms, ‘ eonciliation ’ and *arbi- 
“ ‘tration’, refer to both terms ‘prevention’ and ‘settlement’.” 

355. In Australian Tramv^ay Employees' Association v. 
Frahrau and Malvern Tramway Trust (1913) 17 O.L.R,, 680, 
it was held that the question of permitting employees 1o wear 
and display, when on duty, a badge indicating that they are 
members of a trade association, is an “industrial matter” within 
th(‘ definition of that term in 8. 4 of the Vomimnweedth Concilia^ 
tiou rnid Arbitration Act 1904-1911, and that there may be an 
‘'industrial dispute” in respect of such a question within the 
definition, and within S. 51 (XXXV) of the Constitution. 

356. In Federated Clothing Trades v. Archer (1919) 27 
C.L.R., 207, it was held, following Australian Tramway Em- 
ployees' Association v, Prahran a^id Malvern Tramway Trust 
(1913) 17 C.L.R., 680 (supra), that a dispute was an “industrial 
‘•dispute”, so far as it related to claims that manufactured pro- 
ducts should bear the manufactxirer’s name, that an officer of the 
employees’ organization should be empowered to inspect fac- 
tories, wages books, etc., that the employees should be permitted 
to post notices in factories, that outdoor work should only be 
given to members of the organization, et caetera. 

357. In jB. V. The Commonwealth Court of Conciliation and 
Arbitration, ex parte Broken Hill Proprietary Co., Ltd. 8 C.L.B., 
419, objection was taken to an award on the grounds {inter alia) 
that there was no dispute in an industry extending beyond the 
limits of any one State, and that there was no dispute extending 
beyond the limits of any one State. QriffitJj C.J. (at p. 429) 
said: “The first condition of jurisdiction of the Court is that 
“there should be a dispute extending beyond the limits of any 
“one State. That is the condition contained in the Constitution 
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“(8. 51 (XXXV). Tt is only with respect to such disputes 
^‘that the Commonwealth Legislature has power to legislate.’' 
And at i>. 431 : '^The first objection taken formally is that there 
"‘was no dispute in an industry extending beyond the limits of 
“any one State. T only remark upon that, that those are not 
“the words of the Cyonstitution, and that a priori T do not see 
* ‘ why there may not be one dispute embracing or extending over 
“several industries, just as much as there may be several disputes 
“within the limits of one industry.” In Fedenrted Municipal 
and Shire (^ouncil Employees v. Melbourne Corporation (1919) 
2(i (\L.R., 508, at ]). 571, Isaacs and Rich JJ. declared this view 
TO b(‘ (dearly right. 

358. The words “extending beyond the limks of any one 
"‘State”, as applied to a dispute, mean that the dispute is one 
“existing in two or more States,” or, in other words, “cowring 

Australian territory (comprised within two or more States”. 
{/iitilders^ Labourers^ (*ase (1914) 18 (Mj.R., 224; JJohjmau\^ 
<Ui»e (1914) 18 C.L.R., 273, at p. 285.) In J umhunna Coal Mine 
V. The Victorian Coal Miners* Association (1908) 6 C.L.R., 30!), 
at p. 331, CJriffilh C.3. said: “The t(*rm ‘(‘xtending beyond 1h(* 
“ ‘limits of any ou(‘ Stale’ nnisl (-onnotc* the same idea in conne(*- 
“tion with both jjiweiit ion and settlement. In the case of 
‘‘s(»ttlem<‘nt of a dispute*, th<* dispute must be one extending 
“already beyond the limits. In the case of prevention, there (*an 
“only be danger of such an extension. It follows that the dispuie 
“must be in its nature such that it Is likely to ext(*nd, or at l(*ast 
“(*apable of ext(*iuUng. ” 

359. In the Builders' Labourers* Case (1914) 18 C.L.R., 224, 
it was h(*ld by a majority of the High Court (Griffith C.J. and 
Barton J. dissenting) that the building trade is an industry in 
Inspect of which there may be an industrial dispute, (‘Xtending 
beyond the limits of any one State, within the m(*aning of S. 51 
(XXXV) of the (Constitution, and that on the (*videiice sui*h a 
dispute (‘xisted. Isaacs J. expr(*ssed the view, which was sub- 
stantially adopti'd by th(* majority, avIh*!! he said (at p. 242) that 
the problem is not whether the New South Wales dispute exteudc'd 
into Victoria and ultimately became a Victorian as well as a New 
South Wal(\H dispute, or whether the Victorian dispute extended 
into New South Wales, and so added the latter State to itself, 
or whether either of these single State disputes gathered in South 
Australia, Queensland, and Tasmania as an accretion. If the 
matter commenced ^simultaneously in several States, it is obviously 
impossible to say that the dispute extended from any one of the 
States conc(*rned into any other. The truth is that the question 
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is iipM^rable. The industrial disputes referred to in the Con- 
stiti^on are disputes which at the given moment are seen to 
possiem, besides their industrial quality, a certain indispensable 
chai^ter of extent. They are industrial disputes which at the 
moment do in fact extend beyond the limits of any one State, 
that is, which cover Australian territory — ^that is, are not confined 
to the limits of any one State. They may originate in one part or 
several parts of the Commonwealth, or they may originate by a 
synchronous growth all over the area affected. If a given indus- 
trial dispute answers the requisite geographical character, it is 
ex vi termini not a State” dispute, it is neither a single nor a 
multiple State dispute, nor a fasciculus of separate. State dis- 
putes, but is an A ustralian dispute, and cognizable as such by the 
Commonwealth authority. 

“The mutual limits of States are referred to in subsection 
“XXXV, not as introducing tlie political effect of the several 
“States’ Constitutions, or as collecting separate State industrial 
“disputes, but as providing for this purpose a geographical land- 
“mark on the soil of the Commonwealth territory, whereby to 
“indicate the national character of an industrial dispute; that 
“is, whenever in fact it exists on both sides of u boundary of two 
“States, which an industrial dispute may do, paying no attention 
“whatever to their geographical or political separateness.” 
(ibid.) 

The determination of the matter is a (luestion of fact. 

As opposed to the view of the majority, that an industrial dis- 
pute, extending beyond the limits of any one State is an industrial 
dispute which at a given moment exists in more than one State, 
that is, extends over an area which embraces territory of more 
than one State, Grifhth C.J. and Barton J. were of opinion that, 
if an industry is of such a nature that all possible questions as to 
conditions of work arising in connection with it are in th(‘ir 
essence of a local character, so that there cannot he any comp<‘- 
tition between the products of the industry in different States, 
and the operations and conditions in one State cannot have any 
direct action or reaction upon the operations or conditions in 
another State, there cannot, in respect of that industry, be an 
industrial dispute extending beyond the limits of any one State. 
They based their opinion on the reservation of powers to the 
States. Applying the rules in Heydon^s Case, Z Rep. 7a, the 
grant contained in S. 51 (XXXV) should, in their view, be 
construed as limited to eases with which tly[* States could not 
deal. 

Isaacs J. i-ejected this argument, asserting that the suggestion 
is open to the objection, among others, that it is really an 
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“implied prohibition,” a doctrine which he stated to have been 
repelled by the Privy Council in TVebb v. Oaririm (1907) A.O. 
81 ; 4 C.L.B., 356 (and which has been now finally rejected by the 
High Court in Amalgamated Society of Engineers v. Adelaide 
Steamship Co., Ltd. (1920) 28 C.L.B., 1^). 

360. In the Builders' Labourers' Case (1914) 18 C.Ii.B., 224, 
the President of the Arbitration Court had, by an award, 
directed compensation to be i>aid to employees by employers who 
were boimd by the award, in respect of personal injuries arising 
out of, and in> the course of, their employment, in accordance 
with the provisions of the Commonwealth Workmen's Compensa- 
tion Act 1912, and had appointed a Board of Beference, by 
whom the liability to pay, and the amount of surii compensation, 
should be determined. It was held that the award was in those 
respects invalid. 

361. There may be an industrial dispute “extendix^ beyond 
“the limits of any one State,” although there is no inter-State 
competition in the products or services of the industry, and 
although the operations and conditions of the industry in one 
State have no direct action or x*eaction with respect to the opera- 
tions or conditions in another State. (Builders' Labourers' 
Case (1914) 18 (Mj.R., 224; Uolyman's Case (1914) 18 C.L.B., 
273, at p. 285.) 

362. In the J umbunna Coal Mtne v. The Victorian Coal Miners' 
Association (1908) 6 C.L.B., 309, it was held that the provisions 
of the Commonwealth Conciliation and Arbitration Act 1904 in 
respect of the registration of associations as organizations, par- 
ticnlarly in so far as they permit the registration of an associa- 
tion of employers or employees in an industry in one State only, 
and provide for the incorporation of organizations when regis- 
tered, are valid, as being incidental to the power conferred on 
the Commonwealth Parliament by S. 51 (XXXV) of the Con- 
stitution. 

Griffith C.J. (at p. 331) said: “The power to legislate with 
‘ ‘ respect to arbitration for the settlement of a dispute necessarily 
‘ * involves, in my opinion, power to make provisions for eonstitut- 
“ing an arbitr^ tribunal, for bringing before it the parties to 
“the dispute, and for enforcing the award of the tribunal. In 
“the exercise of this power, and to attain these ends,, the Parlia- 
“ment is unfettered in its choice of means, provided that they 
“are really incidental to the attainment of these ends and not 
“manifestly uneonpected with them. There must be some nexus 
“between the means and the end.” (See also Wederside Workers* 
Federation v. Stewart (1919) 27 C.L.B., 119.) 
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Under S. 51 (XXXV) of the Constitution, the Federal 
Le(|ii^ature has "‘full power to permit industrial employees to 
“g^foup themselves in any way it thinks convenient.’* (Federated 
M'^M^ipal and Shire Council Employees v. Melbourne Corpora^ 
tioh (1919) 26 C.L.R., 508, at p. 569.) 

364. In Waterside Workers* Federation of Australia v. Com- 
manwealth Steamship Owners* Association (1920) 28 CJj.R., 209, 
a majority of four to three Justices of the High Court upheld the 
constitutionality of S. 28 (2) of the Commonwealth Conciliation 
and Arbitration Act^ which provides that, in the absence of an 
order to the contrary, the old award is to continue from the date 
of the expiration of the period covered by it until a new award is 
made. 

- 365. In the Tramways Case (No. 1) 18 C.L.R., 54, the High 

Court held that S. 31 (1) of the Commonwealth Conciliation and 
Arbitration Act 1904-1911, so far as it purported to take away 
from the High Court the power to issue prohibition in respect of 
an award or order of the Commonwealth Court of Conciliation 
and Arbitration was invalid. 

366. In Federated Engine Drivers* and Firemen* s Association 
of Australmia v. The Colonial Sttgar Refining Co., Ltd. (1916) 
22 C.L.R., 103, the High Court upheld S. 21aa of the Common- 
wealth Co'nciliation and Arbitration Act 1904-1915, which pro- 
vides that, when an alleged industrial dispute is submitted to the 
Court, the parties (as described in S. 21aa) may apply to the 
High Court for a decision on the question whether the dispute 
exists or is threatened or impending or probable as an industrial 
dispute extending beyond the limits of any one State, or on any 
question of law arising in relation to the' dispute, or to the pro- 
ceeding or to any a\vard or order of the Court ; the High Court, 
whose jurisdiction may be exercised by a Justice in Chambers, 
shall determine the question ; and the decision of the Justice on 
the question shall be final and conclusive, and shall not be subject 
to any appeal to the High Court in its appellate jurisdiction, 
and shall not be challenged, appealed against, revcpsed, quashed, 
or called in question, or be subject to prohibition, mandamus, or 
injunction in any Court on any account whatever. 

The provision that the decision of the Justice is not to be 
subject to any appeal to the High Court is an exception from the 
appellate jurisdiction of the High Court within S. 78 of the 
Constitution (ibid.). 

367. In the result, the decision of a Jus^ce on the above- 
mentioned matters, under S. 21aa, is not subject to appeal at all, 
for although the majority of the Court in the last cited case (see 
p. 114) were apparently of opinion that an appeal lay to the 
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Privy Council, that body in Jones v. Commonwealth Court of 
Conciliation and Arbitration (1918) 24 C.L.R., 396, held that an 
appeal would not lie, on the question of the existence of an 
industrial dispute within the meaning of the Constitution, with- 
out a certificate of the High Court under S. 74 of the Constitut- 
tion. It is submitted that a Justice in Chambers could not issue 
such a certificate. The High Court were of opinion that the 
exception from the appellate jurisdiction only applies to a deci- 
sion of the Justice sitting in Chambers. The practical (*nns<‘- 
quence is that ‘a constitutional question is subject to absolute 
determination by a Judge in (Chambers; although, as Griffith 
C.J. pointed out, by the Judiciary Act 1912 (S. 3), a Pull Court, 
consisting of less than all the Justices of the High Court, shall 
not give a decision on a question affecting the constitutional 
powers of the Commonwealth^ unless a majority of all the 
Justices concur in the decision. The case opens up a vista of 
interesting possibilities. If it is correctly decided, then Parlia- 
ment may validly leave to the determination of the trial magis- 
trate or Judge presiding over a Court investecl with Federal 
jurisdiction any constitutional question arising in Ihe proc*eed- 
ings. Perhaps the solution of the matter is that suggested by 
Griffith C.J., that S. 21 aa cannot be construed as a I’cpeal pro 
tanio of the Judiciary Act 1912, and therefore upon an appli(»a- 
tion to the Full Court for a prohibition to the Arbitration (’ourt 
raising the question whether a particular dispute is in law a 
dispute within the ambit of the powers of the Commonwealth, 
the concurrence of four Justices in the decision would be neces- 
sary, and it is obvious that the four Justices would not be bound 
by the opinion on the Inatter of law of the single Justice who 
made the declaration under S. 21 aa. 

368. The High Court has jurisdiction to issue prohibition to 
the Commonwealth Court of Conciliation and Arbitration, either 
under S. 75 of the Constitution, the President of the Arbitration 
Court being an officer of the Commonwealth within the meaning 
of that section, or under S. 33 of the Judiciary Act (which 
authorizes the Court to make orders, or direct the issue of writs, 
“requiring any Court to abstain from the exercise of any Federal 
“jurisdiction which it does not possess”), and whether an appeal 
lies, or does not lie, to the High Court. {B, v. Commonwealth 
Court of Conciliation, ex parte Whyhrow (1910) 11 C.L.R., 1.) 

Isaacs J., on this point, based his decision on the ground that 
the jurisdiction tq issue prohibition (such jurisdiction being, in 
his opinion, appellate and not original, and therefore not within 
S. 75 of the Constitution) to the Arbitration Court had not been 
taken away by the Conciliation and Arbitration Act. 

869. In Federated Engine Drivers* and Firemen^s Association 
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Hill Proprietary Co., Ltd. (1913) 16 245, it 

w|M held that, on a eaae stated under S. 31 of the Commonwealth 
Conciliation and Arbitration Act by the President of the Court 
for the opinion of the Hiiirh Court upon a question, the answer of 
the High Court to the question asked is a conclusive judgment, 
binding on the Commonwealth Court of Conciliation and Arbi- 
tration and on the parties. Higgins J. dissented, holding that 
the final result of what the High Court does is only an “opinion.'' 

In this case, on the case stated by the President, the High 
Court had held that an association of land engine drivers and 
firemen, engaged in various industrial undertakings, was not 
entitled to be registertnl as an association, and that the Common- 
wealth Arbitration Court had no jurisdiction to entertain a plaint 
made by such an assotdation, which was de facto registered. The 
<*ase was remitted to the President, and before he had further 
dealt with it tlie Act was amended to meet the case. It was held 
that the new legislation only operated to validate the plaint as 
from the date of the passing of the legislation. 

370. The case of Sfcnip v. 7'hc Au^ttralian Gians Manufacture 
nuj Co , lAd. (1917) 23 C L K., 226, upheld as constitutional the 
prohibition in S 6 (1) of the Commonwealth (Conciliation fwui 
Arbitration Act 1904-1915 against doing anything in the nature 
of a “loek-ont” or ** strike," as being within the meaning of 
K 51 (XXXIX) of the C^onstitiition, a matter incidental to the 
“Conciliation and Arbitration power" conferred by S. 51 
(XXXV) on the Parliament of the Commonwealth. 

Oavan DuflFy and llich JJ. dissented on the ground that the 
grant of power contained in S. 51 (XXXV) did not expressly 
authorize Parliament to take away from men not engaged or 
likely to be engaged in any inter-State dispute their undoubted 
right to abandon an employment to which they are not bound by 
<*ontraet or otlieywise, and to do this, not by any process of 
conciliation and arbitration, but by direct enactment: nor in 
their opinion did S. 51 (XXXIX) of the Constitution help the 
matter out. 

371. In Australian Agricultural Co, v. Federated Engine 
Drivers* and Fir emends Association of Australasia (1913) 17 
O.L.R., 261, it was held (reversing the prior decision of the High 
Court in J. C, Williamson^ Lid, v. Musicians* Union of Australia 
(1912) 15 C.L.R., 636) that an agreement purportirig to prevent 
the parties to it, or either of them, from instituting proceedings 
ill the Commonwealth C^oiirt of Conciliation^nd Arbitration, is 
contrary to public policy, and therefore void. 

372. An action lies in a District Court of a State by an 
employee to recover from the employ^er the wages payable under 
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an award {McMinson v. Scotiish Australian Investment Co., Lid. 
(1920) 28 C.L.B., 66), and in the High Court against the 
Commonwealth by any officer of the Public Service of the 
Commonwealth {Kay v. The Commonwealth (1920) 27 C.L.R., 
327). 

373. In Merchant Service Ouild of Australasia v. Common- 
wealth Steamship Owners* Association (1920) 28 C.L.B., 495, 
the majority of the High Court, Klnox C.J., Isaacs, Rich, and 
Starke JJ., applying Merchant Service Ouild of Australasia v. 
Archibald Currie Pty., Ltd., 5 C.L.R., 737, held that S. 51 
(XXXV) of the Constitution, on its own construction, unex- 
tended by covering Cl. V, must be construed, with reference to 
the recognized principle of interpretation, that primd facie 
jurisdiction is territorial; .and, being territorial, the placitum 
means that ‘ ‘ industrial disputes,/ ’ so far as they are to be settled 
or prevented under Commonwealth law, must be "confined to the 
Commonwealth, and be disputes as to the terms and conditions 
of industrial operations in Australia only. Hence ‘‘industrial 
“dispute’’ does not mean simply a dispute as to an agreement to 
perform work anywhere in the world. “It does not, for instance, 
“mean a dispute in Australia between shipowners of various 
“nations and their crews of their respective nationalities as to 
“the terms on which employment should proceed in the various 
“countries represented.” 

Hence mere engagement in Australia of ship’s officers to go to 
foreign ports, and there to report to the ship ’s masters, and sign 
the ship ’s articles, does not bring the officers and owners within 
S. 51 (XXXV), although the officer has a right to be returned 
to the Australian port of engagement {ibid). 

374. In The Merchant Service Guild of Australasia v. Archi- 
bald Currie cfc Co. (1908) 5 C.L.R., 737, it was held that, where 
ships were registered in Australia and engaged in trade between 
Australia, Calcutta, and South Africa, but did not engage in 
inter-State trade, the Court had no jurisdiction to settle the 
dispute; ships engaged in such a trade not being “ships” within 
the meaning of covering Cl. V of the Commonwealth of Aus- 
tralia Constitution Act. (See pars. 119-120, ante.) 

375. In Merchant Service Guild of Australasia v. The Com- 
monwealtK Steamship Owners* Association (No. 2), 16 C.L.R., 
664, it was Held (Barton A.C.J. dissenting) : 

(a) That, by virtue of S. V of the Commonwealth of Australia 
Constitution Act, a single and indivisible industrial dispute is 
not the less an industrial dispute extending beyond the limits 
of any one State within the meaning of S. 51 (XXXV) of the 
Constitution, merely because some of the operations, in respect 



li^^s of the Commonwealth. 

:(h) That, in such a case/ there being a dispute extendii^ 
b^jrpnd the limits of any one State, the Commonwealth Court of 
Conciliation and Arbitration has power by award compulsorily 
to fix the terms and conditions to be incorporated, or deemed to 
be incorporated, in agreements of service made between the 
parties to the dispute. 

376. In IIolyman^H Ccute (1914) 18 C.L.R., 273, it was held by 
a majority (Griffith C.J. and Barton J. dissenting) that, on tlie 
evidence, certain owners of ships, which were engaged solely 
in trade on the coast of Tasmania, were parties to an industrial 
dispute with the masters and officers of their ships, which 
extended beyond the limits of that State, and, therefore, that 
prohibition should not go in respect of an award by the President 
of the Commonwealth Arbitration Court j>urporting to bind 
those owners. 

With respect to Risby Brothers, whose business was conducted 
on steamers trading only wdthin the port of Hobart, the (Jourt 
rtwrved further consideration of the matter. 

377. In Carter v. Boach, etc,, Pty., Ltd,, 29 C.L.R., 515, a 
question was raised, but not decided, as to the validity of 8. 29 
(b, a) of the Commonwealth Conciliation and Arbitration Act, 
which section provides that the award of the Court shall be 
binding on (in the case of employers) any successor or assignee 
of the business of a party bound by the award. The matter 
would seem to be now decided in favour of validity by Qeorge 
Hudson, Ltd, v. Australian Timber Workers^ Union (1923) 32 
C.L.R., 413 (see par. 335, ante). 
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ofi^Mch the dispute exists, are performed beyond the territorial 



CHAPTER XXII 


EMINENT DOMAIN. 

378, Eminent domain'^ iR the power, inherent in the 
.executive government of a country, from the very nature of 
government, whereby the executive may expropriate property 
from private individuals for public uses. Tn Australia the 
Commonwealth Legislature is empowered by the Constitution to 
make laws for (S. 51 (xxxi) ) : ‘^The acquisition of property 
^^on just terms from any State or person for any purpose in 
* ‘ respect of whidh the Parliament has power to make laws. ’ ^ All 
places, acquired by the Commonwealth for public purposes, are 
within the exclusive powers of the Commonwealth (8. 52 (i) ). 
AU real and personal property within the Commonwealth is 
subject to expropriation for Federal purposes,^ 

379. The express grant of power contained in S. 51 (xxxi) 
cannot be held to exclude the prerogative right expressc*d in the 
old case of The King*s Prerogative in Saltpetre, 12 Rep. 12. 
cited in In the matter of a Petition of Right, 1915, 3 K.B., 649; 
*‘But when enemies come against the realm to the seacoast it is 
“lawful to come upon my land adjoining to the seacoast to make 
“trenches (etc.) . . . and for the Commonwealth a man shall 
“suffer damage ; as for the saving of a city or town, a house shall 
“be plucked down as if the next be on fire.’' The maxim is 
princeps et respublica ex justa causa possunt rem meam auferre,^ 

In American Print Works v. Lawrence, 7u Am. Dec., 420, a 
New York statute authorized the mayor of a city to order the 
destruction of property necessary to stay a conflagration. Law- 
rence, Mayor of New York City, ordered the destruction of 
property, owned by the plaintiff, in order to stay the great fire of 
1835, and was sued therefor. The Court distinguished the 
destruction of the property in question fi-om the exercise of the 
right of emineht domain, in the exercise of which compensation 
is implied by virtue of the Fourteenth Amendment of the United 
States Constitution, holding that what occurred was done under 
the right of necessity of self-preservation, for the exercise of 
which right there is no compensation. 

I For a diseuBsion of the power of eminent domain see the Wheat Acguis%~ 
t%on Case, 20 54. -For the doetrine in Ameriea see People t. Adiron^ 

dock Bail Co., 160 N.Y,, 125; Kohl v. United States, 01 U.S., 367. 

S See for discussion of this principle, pars. 306-7, ante. 
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In The King v. The Registrar of Titles, 20 879, 

])p. fi04, 383, GrifSth C\J. expressed the opinion that no statutory 
authority was necessary to enable the Commonwealth to acquin^ 
from an owner of laud sui juris any interest in that land by way 
of purchase or otherwise. 

381. The Commonwealth is subject to the express limitation 
ill S. 51 (xxxi) of the Constitution that the expropriation there- 
under must be ‘‘on just terms.*' Bupposo that, in a given case, 
the (Commonwealth Parliament passed an Act, exempting the 
ease from the Lands Acquisition Act, and fixing a nominal sum 
for (*ompen8ation. Would the Legislature’s action be subject to 
review in a Court of law on the ground that the acquisition was 
not ‘‘on just tenns"? It is submitted that it would not, and 
that Parliament wwild be the sole judge of the justice of its 
terms. The High Court, it is submitted, could not hold the 
acquisition, in thc‘ case supposed, to be unconstitutional, be<*ause 
of the inadiHjuate character of the compensation. 

Even in America, notwithstanding the Poiirteenth Amendment, 
containing guarant<v of just compensation, the sum of one dollar i 
wa> held to be constitutional and just compensation for the 
ac(piisition of a railway company’s right-of-way by the City of 
Chicago, acting under statutory authority (Chicago, etc., B. Co. 

V. Chicago, l(>(i T.B., 226.) 

In Loug Island Water Supply Co. v. Brooklyn, 166 IT.S., 685, 
the Supreme Couii of the United States expressed the opinion 
that the constitutional guarantee of just compensation was not a 
limitation to the power to take, but only a condition of its 
exercise. 

It is submitted that this view likewise ac*curately presents the 
position ill Australia. 

382. A fui*ther qualification of the grant of power in S. 51 
(xxxi) of the Constitution is that the acquisition must be in 
rt^pe4*t of .soiiu* purpose in regard to which the Parliament has 
power to make laws. 

In America, the case of Eastern Railroad Co. v. Boston, 15 Am. 
Hep., 13, laid down that it belongs exclusively to the Legislature 
to determine w’hethcr the public benefit is sufficient to warrant the 
taking; that it is not a judicial question, and the necessity may 
be left to the adjudication of designated officers or tribunals, but, 
when not so delegated, it may be declared by the Legislature 
itself. 

Again, in Fairchild v. St. Paul, 46 Minn., 540, it was held that 
it rc^sls entirely with the Legislature to determine when, in what 
manner, and to what extent, the public necessities require the 
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exercise of the power of eminent domain, and with the reason- 
ableness of the exercise of that discretion the Courts will not 
interfere. 

On the question, however, whether the use is a public one, in 
America, the determination of the Legislature is not conclusive 
upon the Courts. The American view is that it is not permissible 
to take the home of a resident, near the line of the thoroughfare, 
or the shop of a humble tradesman, and compel him to give up 
his property, and go elsewhere, for no other reason than that, in 
the opinion of, the authorities of a city, some other use of the 
land would be more profitable, and therefore would better pro- 
mote the prosperity of the citizens genei'ally ( Opinion of the 
Justices, 204 Mass., 607). 

The Commonwealth power of acquisition of property is prob- 
ably limited to acquisition for public purposes. It is submitted 
that S. 52 (1) of the Constitution would have to be read with 
S. 51 (xxxi). Could the Commonwealth compulsorily acquire a 
woollen mill, with the object of carrying on manufacturing 
, , operations on a large scale for sale to the public in the ordinary 
way of business, and, as an incidental and ancillary object, the 
furnishing of the Defence Forces with military uniforms? Or 
could the Commonwealth compulsorily acquire a small brickfield, 
with a local monopoly, with a view to developing the brickfield 
on a large scale and general sale of bricks to the public, as well 
as incidentally supplying the Postal Department with building 
material? The expression “public purpose’’ in S. 52 (1) is 
probably synonymous and interchangeable witli the exi>ression 
“public use,” so common in the American law reports. In 
America, a public use is defined to be a use which covers the 
whole community, as distinguishable from a particular individual. 
In this connection, in the United States, a number of cases make 
fine distinctions. (See Board of Health v. Van Iloeson, 87 
Mich., 533; Varner v. Martin, 21 W. Va., 548; State v. White 
River Bower Co., 4 Am. Cas,, 987.) It is submitted that in the 
ease of the Commonwealth the two questions formulated above 
would, if all the facts suggested were apparent, have to be 
answered in lihe negative; but that the Courts would not be 
astute to find that an improper reason existed for acquisition, if, 
on the face of the matter, the acquisition was being ostensibly 
made for a public purpose intra vires of the Commonwealth. 

383. In the case of the Commonwealth v. New South Wales 
fl923) 33 C.L.R., 1, it was held that, when lands were compul- 
sorily acquired by the Commonwealth under the Federal Lands 
Acquisition Act, the same, including the royal metals and other 
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therein, v^ed in the Commonwealth, freed and dis- 
chided from all reservations, rights, royalties, conditions, and 
obBii^tions of any kind to the State. It was also held, that S. 20 
of the Lands Acquimtion Act 1906 was ultra vires, which section 
enacted in effect that on a copy of the notification in the Com- 
monwealth GU)vemment Gazette being lodged with the Registrar 
of the State he should register it in the Register Book luider the 
State Torrens System, and should give effect to the notification 
as if it were a transfer under that system. The ground of the 
decision was that, by the notification itself, there was conferred 
on the Commonwealth a statutor 3 ^ title to the land acquired, 
which title was, by force of S. 109 of the Constitution, paramount 
to any title dependent on a law of the State. 

384. There is no over-riding constitutional power forbidding 
the several States from exercising eminent domain, otherwise 
than on grant for compensation. Hence* the States’ po>ver of 
acquisition is as plenar\" us is the power in England of the 
Imperial Parliament, subject to this, that the property of a 
State can. be taken by the Commonwealth, but t in* States c^annot 
acquire compuLsorilj’ C’ommonw'ealth property’. Provided that 
the acquisition is in respect of Commonwealth purposes, as pro- 
vided by S. 51 (xxxi), there is no limitation placed hy the 
(Constitution on the State propert^’^ in respect of whi<?h the 
Commonwealth mav*' legislate (The Commonwealth v. New South 
Wales (1923) 33 C.L.R., 1). 

In America, sint^e the Fourteenth Amendment, tin* States 
cannot expropriate private property to public uses without fair 
compensation (Scott v. Toledo, 36 PmI., 385, at p. 396). 



CHAPTER XXm 
INCroBNTAi POWERS. 

385. By S. 51 (xxxix) of the Constitution the Parliament of 
the Commonwealth ' may make laws with respect to “Matters 
“incidental to the execution of any power vested by this Con- 
“stitution jin the Parliament, or in either House thereof, or in 
“the Government of the Commonwealth, or in the Federal 
“Judicature, or in any department or officer of the Common- 
‘ ‘ wealth. ’ ’ The determination of what are ‘ ‘ matters incidental ’ ' 
is not always easy. It is a question of mixed law and fact, and 
the Legislature is not the sole judge of such question. A most 
obvious example of an incidental matter is the provision of a 
residence^ for the Crown’s representative. 

On the other hand, an enactment in the Lands Acquisition Act 
1906, S. 20, providing for the registration on the Torrens System 
Register of a notification expropriating State property, is not an 
incidental matter, for Commonwealth law, suo vigore, passes 
acquired property, and requires no aid from State law, or from 
ministerial acts of State officials {The Commonwealth v. New 
South Wales (1923) 33 C.L.B., 1). Probably the most extreme 
illustration of what may be covered by placitum (xxxix) is 
afforded by Farey v. Burvett (1916) 21 C.L.B., 433, upholding 
the exercise by the Commonwealth of a power, during war, to fix, 
within limits of locality, the price of commodities. 

386. The enabling of the Legislature to enact incidental legis- 

lation is necessitated by the very nature of a written Constitu- 
tion. Marshall C.J., in his famous judgment in McCulloch v. 
Maryland (1819) 4 Wheat., 316, at p. 408, said : “A Constitution 
‘ • to contain an accurate detail of all the subdivisions of which 
‘ ‘ its great powers will admit, and of all the means by :ufhich they 
“may be carried into execution, would partake of prolixity 
“of a legal code, and would scarcely be embraced by the human 
“mind. It would, probably, never be understood by the public. 
“Its nature, therefore, requires that only its great outlines 
“should be marked, its important objects dirngnated, and the 
‘ ‘ minor ingredients which compose those Sob jects be deduced 
“from the nature of the objects themsetyes. . . . In eon- 

“. sidering this qu^ion, thma, we must, never forget that it is a 

1 Quick, Legislative Powers, pp. 593-4, enuiiierates Coinmonwealtli Statutes 
within the incidental power. 
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* * C^^Ftitution we are expounding. Although, among the 
^^eiimnerated powers of Government we do not find the word 
** ^iMUrik’ or incorporation \ we do find the great powers to lay 
^^aitd collect taxes, to borrow money, to regulate commerce, to 
declare and conduct a war, and to raise and support armii^ 
^^atid navies. The sword and the purse, all the external rela- 
*i]onK, and no inconsiderable portion of the industry of the 
^'nation, are entrusted to its government. It can never be pre- 
“ tended that these vast powers draw after them ethers of 
‘inferior importance, merely because they are inferior. Such 
“an idea can never bo advanced. But it may with gireat reason 
‘i>c contended that a government entrusted witli such ample 
“l>owers, on the due execution of which the happiness and 
“prosperity of the nation so vitally depends, muKt also be eix- 
“trusted with ample means for their execution. The power 
“beiifg given, it is the interest of the nation to faeilitate its 
“exe<*ution. Tt can never be their interest, and cannot be pre- 
“sumed to have been their intention, to <*log and embarrass its 
“exe<-ution, by withholding the most appropriate moans. 
“Throughout this vast Reptiblie, from the St. Croix, to the Gulf 
“of Mexico, from the Atlantic to the Pacific, revenue is to be 
“collected and exi>ended, armies are to be marehtKl and sup- 
“ ported. The exigencies of the nation may reciuiro that the 
“treasure raised in the North should be transported to the 
“South, that raisetl in the East conveyed to the West, or that 
“this order be reversed. Is that construction of the Constilu- 
“tion to b<‘ preferred, uhieh would render these operations 
“diflfienlt, hazardous, and expensive? . . . that instrument 

“<loes not profess to enumerate the means by which the powers 
“it confers may be executed, nor does it prohibit the creation 
“of a corporation, if the existence of such a being be essential 
“to the beneficial exercise of those powers. It is, then, the 
“subject of fair enquiry how far such means may be employed. 
“Tt is not denied that the powers given to the Government im]ily 
“the ordinary means of execution. That, for exam]>l<% of raising 
“revenue and applying it to national purposes, is wlmittisl to 
“imply the power of conveying money from place to place, as 
“the exigencies of the nation may require, and of employing the 
“usual moans of conveyance. But it is denied that the Govern- 
“ment has its choice of means, or that it may employ the most 
“convenient means, if, to employ them, it is necessary to erect a 
“corporation. . . . The Government which has a right to do^ 
“an act, and has imposed on it the duty of performing that act, 
“must, according to the dictation of reason, be allowed to select 
“the means, and those who contend that it may not select any 
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^^appropriate means, that, one particular mode of dSEecting the 
‘^object is excepted, take upon themselves the burden of estab^ 
^^lishing that exception. The power of creating a corporation, 
though appertaining to sovereignity, is not like the power of 
making war, or levying taxes, or of regulating commerce, a 
‘"great substantive and independent power, which cannot be 
“implied as incidental to other powers, or used as a means of 
“executing them. It is never the end for which other powers 
“are exercised, but a means by which other objects are accom- 
“plished. . ^ . (At p. 421) : We admit, as all must admit, 

“that the powers of the Government are limited, and that its 
“limits are not to be transcended. But we think the sound eon- 
“struction of the Constitution must allow to the^ational Legisla- 
“ture that discretion, with respect to the means by which the 
“power it confers are to be carried into execution, which will 
‘ ‘ enable that body to perform the high duties assigned to‘ it, in 
“the manner most beneficial to the people. Let the end he 
legitimate, let it he within the scope of the Constitution, and all 
means, which are appropriate, which are plainly adopted to 
**that end, which are not prohihited, hut consistent with the 
letter and spirit of the Constitution^ are constitutional,’ ^ 

387. GriflSth C.J. regarded S. 51 (xxxix) of the Australian 
Constitution as an aid to the implication of power necessary 
from the Federal compact. “The Constitution is nof a code 
“going into minute details of the means by which the federation 
“is to be carried into effect by the sovereign power created by it. 
“There are many powers necessary to that end which are con- 
‘ ‘ ferred — and one would expect them to be conferred — ^by neces- 
“sary implication rather than in express words. It is, however, 
“always a question of construction, whether we are called upon 
“to construe the terms of a section, or to decide whether powers 
“are necessary to be implied in addition to those which are 
“expressed.’’ (State of Tasmania v. The Commonwealth and 
State of Victoria, 1 C.L.R., 329, at p. 338.) 

Whilst Barton J. said of S. 51 C^xxix) : “Though the inci- 
‘ ‘ dental power would have been exercisable without this express 
“grant, the Subsection makes assurance doubly sure.” (O. C. 
Crespin cfe Son v. Colac Co-operative Farmers, Ltd,, 21 C.L.R., 
205, at p.' 214.) 

388. Barton A.C.J., in Stemp v. Australian Glass Manufactur- 
ing Co., Ltd. (1917) 23 C.L.R., 226, at p. 233, cited Marshall C.J. 
in United States v. Fisher, 2 Cranch, 358: “In construing this* 
“clause it would Ilje incorrect and would produce endless diflScul- 
“ties if the opinion should be maintained that no law "Was 
‘ ‘ authorized which was not indispensably necessary to give effect 
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specified Where various systems might be adopted 

that purpose, it might be said with reference to each that 
“itTWas not necessary because the end might be obtained by other 
< 'means. Congress must possess the choice of means,, and must 
“be empowered to use any means which are, in fact, conducive 
“to the exercise of a power granted by the Constitution.” 

In Stemp v. Austr€Ui(m .Glass Manufacturing Co.^ Ltd, 
(supra), the High Court held that the prohibition of “strikes” 
and “lock-outs” was incidental to the Conciliation and Arbitra- 
tion clause of the Constitution. Isaacs J*., in his judgment, cited 
Story on the Constitution (par. 1248) : “To employ the means 
“necessary to an end is generally understood as employing any 
“means calculated to produce the end, and not being confined 
“to those single means without which the end would be entirely 
“unattainable.” “Now, what is the ‘end\” continued Isaacs 
J., “with regard to the constitutional provision. It is unmis- 
“takably to provide, if necessary, by compulsive measures, that 
“industrial disputes, if not ended voluntarily, shall be settled 
“by Federal arbitration, so that the people of the Commonwealth 
“shall not, through inter-State disputes, have the supply of 
“their requirements interrupted.” 

Gavan Duffy and Rich J J., in a dissenting judgment, stated of 
S. ol (xxxix) : “It will be observed that the matters with respect 
“to which this legislation is authorized must be incidental, not to 
“matters with respe<^t to which Parliament may legislate under 
“the preceding subsections, but to the execution or exercise of 
“the power of legislation conferred by any of such subsections. 
“The subsection enables Parliament to do all that is necessary 
“for the purpose of completely and effectually exercising the 
“powers conferred by the earlier subsections, but it does not 
“enlarge those powers so as to enable Parliament to accomplish 
“something not authorized by them. It, therefore, probably iloes 
“no more than expressly confer powers which, in its absence, 
“would have been implied, but whatever be its effect, it cannot 
“be interpreted as authorizing an enactment so far removed from 
“the execution of the power conferred by S. 35 as is the 
“penalizing of the loc^l striker in the circumstances we have 
“stated. If S. 6 assisted Parliament in enacting the provisions 
“of the Act which deal with conciliation and arbitration, if it 
“affirmatively affected the operation of these provisions or nega- 
“tively prevented their evasion, or if it followed as a necessary 
“or logical consequence of their enactment, it#night be justified 
"*by subsection xxxix, but in our opinion it dbes none of these 
•^things.” 

389. In R. V. Kidman (1915) 20 C.L.R., 425, at p. 443, Griffith 
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c!j. said of 8. 51 (xx: 

/SJudicial C!k)mmittee (ColomoZ Sugar Bej/ming Co.^s Case (1914) 
“ A.C., 237, at p. 256) do no more than cover! matters which are 
^‘incidents in the exercise of some aetnally existing power 
“conferred by statute or by the common law. So far, indeed, 
“as they relate to the execution of legislative power, they seem 
“to be no more than an express statement of what would be 
“implied without them, since the very notion of law in the sense 
“of a rule of conduct prescribed by a superior authority, con- 
“ notes provisions as to the consequences which are to follow from 
“its infraction. The imposition of such eonsequencea, commonly 
“spoken of as sanctions, which are generally in the form of 
“penalties, is in the strictest sense of the term* incidental to the 
“execution of the power to make the law itself. With regard to 
“matters incidental to the execution of powers vested in the 
‘ Executive Government and in the Judicature, the express pro- 
“ visions of PI. xxxix may perhaps be necessary. But the.mean- 
“ing of the term ‘incidental’ is the same in all cases. As I 
“understand the meaning of the words of PI. xxxix, the existence 
“of the power, whether legislative, administrative, or judicial, 
“must precede the execution of it, and the occasion for the 
“exercising of a power must arise before any matter can be 
“called incidental to its execution. . . . The phrase ‘matter 
“ ‘incidental to the execution of a power’ imports, in my opinion, 
“some matter attendant upon its present execution. A past 
“event, therefore, although it may materially affect the efficiency 
‘ ‘ of the agent in the present execution of a power, cannot, for the 
“purpose of construing the extent of the power to legislate upon 
“it, be said to be a matter incidental to its execution.” 

Isaacs J. (at p. 440) said: “Whenever any such power is 
“given, there is given with it, by implication, every auxiliary 
“powder that is necessary to the execution of the Government, 
“and the proper exercise of the direct power it is intended to 
“execute. Such auxiliary powers must, in my opinion, be truly 
“ ‘incident’ to the main powers; in other words, they must be 
“ implicitly vintended in the grant. That is how I understand 
“the maxim, Quando lex aliquid concediiy concedere videtur et 
*^ilhidp sine quo res ipsa esse non potesi,” 

Hi^ins J. was not prepai'ed to admit that apart from S. 51 
(xxxix) Parliament had no power to make disobedience to any 
of its laws an offence punishable criminally. He said (at p. 
453) : “Tt is clea^ that PI. xxxix of S. 51 was not meant to limit, 
“it was meant to increase the powers of Parliament to make 
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‘laws.” 

390. In Colonial Sugar Refining Co. y. Aiiomey-General for 
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cJimonKeatih (1912) 15 C.UK., 182, Griffith U.J. and Barton 
J. tidd that, so far as the power to enact a compulsory law to 
provide for the collection of information for such purjmses as 
may be necessary for the good government of the countr>% and 
for the improvement of its laws, rests upon the incidental powers 
of 51 (xxxix), such incidental power of compelling information 
must be limited to matters within the existing area of Federal 
power. When this case went on to the Privy Council (• (1914) 
A.C., 237) their Lordships said of 8. 51 (xxxix) that the words 
of that section do not seem to do more than cover matters which 
are incidents in the exercise of some actually existing power, con- 
ferred by s1;atute or by the common law : ‘ ‘ The authority over the 
** individual sought to be established by the Royal Commissions 
**ActSy the hew offences which they create, and the drastic powers 
‘‘which they <*onfer, cannot, in their Ijordships* opinion, be said 
“to be incidental to any jjower at present existing by statute or 
“at common law." 

In Australian Boot Trade Employees* Federation v. Whybrow 
and others (1910) 10 (Mj.R., 266, Isaacs J. (at p. 338) said; 
“The case is quite different when it is found that a given power, 
“though fully and completely exercist^d and tmforced, is not 
^‘effectual to attain all the r(*sults desired or expected. The 
“matter is then one for the consideration of the authority in 
“whom resides the right of granting a power more extensive. It 
“is not open to the grantee of the power actually bestoweni to 
'"‘add to its efficacy, as it is callcnl, by some further means outside 
"‘the limits of the power conferred, for the purpose of more 
“effectively coping with the evils intended to be met. Where an 
“instrument of expressly limited length or nature is d<'signat<Hl 
“for use but found in praetiee insuffieient to reaeh the point 
“intended, then, however just or desirable sueh a course may 
“appear to those w'hose duty it is to employ that instrument, 
“there is no legal principle which warrants its lengthening or 
“transformation merely because the <‘xpeeted r<*sult has not 
'“been achieved. Where both end and means are strictly markecl 
^‘out, there is no right cither to use other means to attain the 
“specified end, or to use the specified means for unauthorizetl 
'“ends. (See per Lord Davey in Rossi v. Edinburgh Corpora- 
**tion (1905) A.C., 21.) The authority must be taken as it is 
^‘created, taken to the full, but not exceeded. Tn other words, 
*‘in the absence of express statement to the contrary, you may 

complement, but you may not supplement^ § granted power.** 
(A test adopted by Barton J. in Stomp v. AustPalian (fUt^s Munu- 
faeturhig Co., Ltd. (1917) 23 (\L.B„ 226.) 

391. In McOlew v. New South Wales Malting <*o., Ltd, (1918) 
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25 C.Tj.R., 416, it was held that the provisions of the Service and 
Execution of Process Act 1901-1912 (Federal), empowering the 
compulsion of the plaintiff to give security for costs, were valid 
as being incidental to the power conferred by S. 51 (xxiv) of 
the Constitution to make laws with respect to the service and 
execution of process. 

The Court, further, were of opinion that the State Court, when 
ordering security to be given by the plaintiff, was exercising 
portion of the judicial power of the Commonwealth vested in the 
State Court ; although from the dictum of Isaacs J., in the Appli- 
cation of The Australian Milk Ferment Proprietary, 8 C.L.R., 
460, for a trade mark, it seemed to be doubtful ^ whether a 
Federal Court may make an order for security for costs against 
a party on the ground that he is resident out of the jurisdiction 
of the Courts of a particular State, if he be within the Common- 
wealth. 

392. In the case of The Commonwealth v. The State of Queens- 
land (1920) 29 C.L.R., 1, Knox C.J. (at p. 11) was of opinion 
that S. 51 (iv), ‘^borrowing money on the public credit of the 
'^Commonwealth,’^ clearly covers legislation as to the rate of 
interest to be paid, and, generally, as to the conditions on which 
subscriptions to loans are invited, and hence the condition that 
interest derived from Commonweidth stock shall be exempt from 
State taxation. 

393, It is not indispensable to the existence of any power 
claimed for the Commonwealth that it can be found specified in 
the words of the Constitution, or clearly and directly traceable 
to 9 ome one of the specified powers. Its existence may be 
deduced fairly from more than one of the substantive powers, 
expressly defined, or from them all combined. It is allowable to 
group together any number of them, and infer from them all, 
that the power claimed has been conferred (cf. Legal Tender 
Cases, 12 Wall., 454), 

Thus Story gives, as illustrations, the right to sue and make 
contracts ; the oath required by law from officers of the Govern- 
ment; building a capitol or a presidential mansion; the penal 
code; and the provisions respecting the census. Further in- 
stances are that the power to establish post offices and post roads 
carries with it power to provide for carrying the mails, punishing 
theft of letters and mail robberies, and for transporting the mails 
to foreign countries; the power to regulate commerce entails 
ability to make provision fof* the improvement of harbours, the 
erectiop of breakwaters and buoys, the registry, enrolment, and 
construction of ships, and a code for the government of foreign 
and inter-State shipping. 



- ' £Miil»l«I Fwvem ' 

■H. Seetloai SI (aoczis) of the Anstraliaii Cknutitatioa oor- 
I ii^hifln with the provinoii in the United States Gons^tntion 
fiaf^pjnrering Cm g r c e s to “Make laws whieh diall be Meesaaxy 
“aj^ proper tar earrying into execution [tlM powers vested in 
“Coavress], axid all other powers vested bs^'tliis Oonstitntion in 
“tib# Govonunent of the United States, or in any department or 
“oflieer thatoof.’* (Art. I, S. Vin.) 

In the Legal Tender Cater, 12 454, the Supreme Court 

nphdd the issue of Federal legal tender paper money during the 
CMvil War, stating that, before it could hold the Legtd Tender Aett 
to be unconstitutional, it must be convinced they were not appro* 
priate means, or means conducive to the execution of any or all of 
the powers of Congress, or of the Government, nor appropriate in 
any plain degree (for the Court were not judges of the degree 
of appropriateness), or that they were prohibited. “This brings 
“us to the enquiry whether they were, when enacted, appropriate, 
“instrumentalities for carrjdng into effect or executing any of 
“the known powers of Congress, or of any department of the 
“Government. Plainly to this enqtiiry, a consideration of the 
“time when they were enacted, and of the circumstances in which 
“the Government then stood, is important. It is not to be 
“denied that acts may be adapted to the nercise of lawful 
“power, and appropriate to it, in seasons of edgem^, which 
“would be inappropriate at other times." 

In JuiUiard v. Oreewman (1884) 110 U.S., 421) the Supreme 
Court upheld the issue of legal tender currency in time of peace. 

A further illustration of the American doctrine is supplied by 
the case of United States v. Gettysburg Electric Boiltoay Co., 
160 IT.S., 668, which held to be constitutional an Act of Congress 
authorizing the taking, by eminent domain, of the batUeflrid of 
Gettysburg. The Court said: “Any Act of (Congress which 
“plainly and directly tends to enhance the respect and ’love of 
“the citizen for the institutions of his country, and to quicken 
“and strengthen his instincts to defend them, and which is 
“germane to and intimately connected with, and appropriate to 
“the exercise of, some one or all of the powers granted by 
“Congress, must be valid.” 

In In re Rapier, 143 TJ.S., 110, was upheld a Congressional law 
whieh forbade the mailing, carriage, or delivery by mail of any 
asatter concerning lottmnes. 

895. The implication of power is, in the United States, held 
only to obtain in r^iard to matters within ^tiie power of the 
Federation. -Thus, the grant of power to Congress to regulate 
eoamerce among the States is a virtual denial of any power to 
interfere with the internal trade and business of t^ separate . 
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States; except as a necessary and proper means for carrying 
into execution some other power expressly granted. Consequently 
a Federal statute, forbidding the offering for sale of illuminating 
oil below a certain test, is invalid. {United States v. De Witt, 
9 WaU., 41.) 

Yet it has been held in the United States that, as incidental to 
the taxing power, the United States has considerable power to 
r^ulate the character, size, and appearance of the articles taxed ; 
e.g., require oleomargarine, subject to excise tax, to be branded in 
a particular manner {in re KoUock, 165 U.S., 526} ; prohibit the 
packing in taxed tobacco packages of any other article, a prohibi- 
tion held even to forbid inclusion of a thin paper coupon offering 
premiums to buyers {Felsenheld v. United States, 186 U.S., 126) ; 
direct cigars shall be put up in boxes containing specified num- 
bers (U.S. Rev. Stat., 3392). 

396. In In re Neagle (1890) 136 U.S., 1, it was held that 
although there was no express Act of Congress authorizing the 
appointment of a deputy marshal or other ofiicial to attend a 
Justice of the Supreme Court while travelling in his circuit, and 
to protect him against assault or injury, it was within the power 
and the duty of the executive department to protect a Judge of 
any of the Courts of the United States when there was just 
reason to believe that he would be in serious danger while execut- 
ing the duties of his office : that an assault upon such a Judge, 
while in discharge of his official duties, was a breach of the peace 
of the United States, as distinguished from the peace of the State 
in which the assault took place; and that a deputy marshal of 
the United States, specially <!harged with the duty of protecting 
and guarding a Judge of a Court of the United States, had 
imposed upon him the duty of doing whatever be necessary for 
that purpose, even to the taking of human life. In Logan v. 
United States, 194 U.S., 263, the Supreme Court upheld the 
conviction of certain persons for violating a Federal statute for- 
bidding conspiracies to injure and oppress citizens in the exercise 
of rights secured to them by the Federal Constitution and laws, 
the acts complained of being conspiracy to assault certain persons 
whilst in custody awaiting trial. 

In In re Debs, 158 U.S., 564, habeas corpus was refused to 
certain persons imprisoned for contempt of court in disobeying 
orders of the Federal Circuit Court, made during the Chicago 
railway strike, forbidding further obstruction of trains engaged 
in inter-State conferee, qr in carrying the mails. 



CHAPTER XXIV 


FEDERAL TERRITORIES. 

397. By S. 122 of the Constitution of the Commonwealth, 
Parliament may make laws for the government of territories 
belonging to the Commonwealth. Such territories may be 
acquired by the Commonwealth : 

(a) as the result of the transfer of a department of the 
Public Service (S. 85) ; or 

(b) from a State under S. Ill, whereby a State may sur- 
render any part of a State to the Commonwealth ; or 

(c) by being placed hy the Crown under the authority of 
the Commonwealth (S. 122) ; or 

(dj by being acquired for the seat of government (S. 125) ; 
or 

(e) hy being acquired under S. 51 (xxxi) for public pur- 
poses. 

Over Commonwealth territories the Commonwealth Legislature 
has the ordinary" plenary powers of a Colonial Legislature. Con- 
sequently, ill Buchanan v. llie Commonwealth (1913) 16 C.L.R., 
315, it was held that tlu‘ limitations imposed by S. 55 of the 
Constitution upon the making of laws imposing taxation do not 
apply to laws, for the government of territories, made under 
S. 122. 

398. The C/ominonwealth power over places acquired by the 
t Commonwealth for i»ublic purposes is exclusive (S. 52 (i) ). It 
would seem, therefore, that, immediately upon acquisition, such 
])laces cease entirely to be under State law, and hence, e.g., 
offences committed therein are only justiciable under Federal law 
(cf. American view, Commonwealth v. Clary, 8 Mass., 72; 
United States v. Cornell, 2 Mason, 60; Fort Leavenworth B. Co. 
V. Lowe, 114 U.S., 525; Camfield v. United States (1897) 167 
U.S., 518). 

With regard to land transferred to the Commonwealth as being 
used for a transferred department under S. 85 of the Constitu- 
tion, Isaacs J. in The Commonwealth v. New South Wales (1923) 
33 C.L.R., 1 , at p. 46, after pointing out that the title thereto is 
vested in the Commonwealth by a superior law, which is the sole 
source of the title, said: ''But as the land, not being in Com- 
" monwealth 'territory’ properly so called- 5 -that is, outside a 
State — ^remains in the State boundaries, ik was necessary to 
"provide that the governmental powers of the Commonwealth, 
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*'flxeliiriye in tlieiiuMlyes, dioald, for tiie {rarposM iar Whieh tlie 
f; ''land was transferred, 1^ entirdy free from State joriadictioB. 
'‘To tibia end Sec. 52 (i) was sliaped in the form in which it 
“exists. . . . The grant of eseliisive power carries an inevit- 
“able inference with it. It shows that the proprietorship and 
“tile soTereignty were intended to go together in this respect." 

899. In the case of B. v. Bemaseoni, 19 G29, a person 

was convicted in Papna of an offence committed there, the trial 
having taken place without a jury. It was held that he was 
rightly convicted, for the power of the Commonwealth Parlia- 
ment, conferred by S. 122 of the Constitution, to make laws for 
the government of a territ(»y, whether that power is exercised 
directly or through a subordinate legislature, is^not restricted by 
the provision in S. 80 of the Constitution, that the trial on indict- 
ment of any offence against any law of the Commonwealth shall 
be by jury. 

In Mitchell v. Barker (1918) 24 C.L.B., 365, the appellant had 
been convicted at Darwin, in the Northern Territory, by a special 
magistrate, of an offence against the War Precautions Regula- 
tions 1915. The High Court held that the jurisdiction, which 
before the Northern Territory Acceptance Act 1910 was enacted, 
a special magistrate of South Australia had, under S. 68 (2) of 
the Judiciary Act, with respect to the sununary conviction of 
persons charged with offences against the laws of the Common- 
wealth, committed within the Northern Territory, was renewed, 
both as to subject-matter and locality, by S. 8 of the Northern 
Territory Acceptance Act 1910, and that the special magistrate 
had jurisdiction to convict the appellant. 

Griffith C.J., in delivering the judgment of the Court, said: 
“This appeal, which is from a decision of a special magistrate 
“of the Northern Territory, is brought on the assumption that 
“his Court is a Federal Court within the meaning of S. 73 of 
“the Constitution, an assumption which is, at least, open to very 
“great doubt. In B, v. Bemaseoni, 19 C.L.B., 629, this Court 
“held that the group of sections, comprised in Chapter III of the 
“Constitution do not apply to a territory of the Commonwealth. 
“If that is iHght in its largest sense, the special magistrate's 
“Court is not a Federal Court, and no appeal lies in this Court. 
“It may be that a distinction may some day be drawn between 
“territories which have and those which have not formed part of « 
“the Commonwealth. But the Court, as now constituted, cannot 
“say so. It is to be noted that while the Papua Act 1905 
“expresdy gives ap appeal to this Court/the Northern Territory 
“Acceptance Act does not do so, while the Northern Territory 
“ {Administretion) Act gives an appeal to the Courts of South 
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On the other hand, whether the Court is a Federal 
i or not, it is qnite clear that S. 8 of the Jferthem Territory 
**JlSiiieptaHee Aet 1910 gives it ample jurisdiction to deal with aU 
‘*flaies whidb it could have dealt with before the ereation of the 
“Territoiy, and this appeal, so far as it is based on the ground 
*'that the special magistrate had no jurisdiction, must fail.” 

400. In Btrahan v. The Commonwealth, (1906) 4 CX.B., 455, it 
was held that officers of a possession, which has been given by 
the Crown to the Commonwealth, do not become officers of the 
Commonwealth until appropriate legifdation makes them such. 




PART III 

THE FEDERAL EXECUTIVE POWER 




CHAPTER XXV. 


f 


THE FEDBRAl/ EXECUTIVE. 

401. A OoTeruor-Oenend, appointed by the Crown, ig the 
Crown's representative in the Commonwealth (S. 2). He 
exercises, in the Commonwealth, during the royal pleasure, “but 
“subject to tbia Constitution," such powers and functions as the 
Crown .may assign to him (t6.). Three instruments complement 
the appointment rather than constitute the office of Govemor- 
Gteneral: 

(a) Letters Patent of 29th October, 1900; 

fb) Instrvetions under the Royal Sign Manual and Signet 
of the same date (as amended by Instruetione of 11th 
August, 1902) ; and 

(c) the Govemor-Gteneral’s Commission.^ 

The Governor-General receives further instructions from the 
Imperial Secretary of State for the Colonies on behalf of the 
Crown.* The tenure of office of a Colonial Governor is usually 
limited to six years (Colonial Regulations, Ch. 2, S. 8, R. 103). 

402. The “executive power" of the Commonwealth is vested 
in the Crown, and is exercisable by the Gtovemor-General as the 
Crown’s representative (S. 61). The Governor-General acts 
with the advice of the Federal Executive Council (S. 63), which 
consists of Ministers of State for the Commonwealth (S. 64) 
(who must sit in Parliament) (S. 64), and such other members 
as the Gtevemor-General appoints (S. 62). It has been the 
practice to appoint one or more Executive Councillors 
(“honorary Ministers") in addition to the Ministers of State. 
The Ministers of State number nine,* administering the depart- 
ments of State : customs and excise ; naval and military ; postal, 
telegraphic, and telephonic ; treasury ; home and territories ; works 
and railways; rejiatriation ; prime minister’s department; and 
attorney-general’s departments. 

r For the diatinetions as to tho f onnalities of oxecatiTO acts done by the 
Grown, see Anson, VoL 1, pt. 1, p. SO. The usual mode of appointmoat of a 
eohudal gormnor is by coamiasion under the sign manual and signet, ib., 
p. 52. 

SKeiUi, Be^onsible Oorernment, p. 28; 10 Halabury, p. 526. 

sgeetton 65 of the Gonstitntion provided for aevead'natil the PasliaaMat 
“attanrlso psonidea." By MMsten af 8taU Aet 19*7 the number wae ia- 
eieasod to In the Oonuaoawealth tile So1Mter-43eaeral is net aa 

exe enti ve eoaadllor or *««<■*««» of State, but a permanent law olBeer not 
sittlag la parUasMat (Aet Ko. p8 ef 1916). 
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403. In Australia the Executive Government is not hedged 
with constitutional restrictions. The framers of the Constitu- 
tion preferred to rely on the unwritten traditional bulwarks of 
liberty, the greatest of all being the necessity for ‘^supply, for 
by the Declaration of Rights, as placed before William and Mary 
and approved by both Houses of the British Parliament on 
February 12, 1688, it was declared by Cl. 4: “That levying 
“money for or to the use of the Crown by pretence of preroga- 
“tive without grant of Parliament, for longer time or in other 
“manner than the same is or shall be granted, is illegal.” (See 
Bowles V. Bank of England (1913), 1 Ch., 57 ; Atiorney-Oeneral 
V. Wilts United Dairies, Ltd. (1922) 38 T.L.R., 781. T. & J. 
Brocklebank, Lid. v. R. (1924) 40 T.L.R., 237; The Common- 
wealth V. Colonial Combing, Spinning, and' Weaving Co., Ltd. 
(1922) 31 C.L.R., 421 ; The Commonwealth v. Colonial Ammuni- 
tion Co., Ltd. (1923) 34 C.L.R., 198.)* 

Sections 62 and 65 of the Constitution, in effect, crystallize for 
the Commonwealth the broad outlines of what Prof. Dicey calls 
the “conventions” of the Constitution, so far as they relate to 
the Cabinet system (Dicey, op. cit., p. 413). 

Clauses III and IV of the Letters Patent, dated 29th October^ 
1900, complete the incorporation of the Cabinet system into the 
Federal Constitution. Clause III provides that the Governor- 
General may constitute and appoint “other necessary officers 
“and Ministers of our said Commonwealth as may be lawfully 
“constituted or api^ointed.” And by Cl. IV “The Governor- 
“ General, so far as we Ourselves lawfully may, upon sufficient 
‘ ‘ cause to him appearing, may remove from his office or suspend 
“from the exercise of the same any person exercising any office 
‘ ‘ of Our said Commonwealth. ^ ^ 

In the exercise of his powers of appointment, and dismissal, 
of Ministers, the Governor-General is unquestionably bound by 
English constitutional usage.^ So far, however, as the relation- 
ship of the two Hoiises, Senate and House of Representatives, 
to the Cabinet system is concerned, Prof. Moore points out that 

4 See Anson, op. cit., Vol. II, pt. 1, p. 126, and p. 216 et seq., (as to civU ser- 
vants) ; also Vol. I, p. 34, as to ministers holding office during pleasure. A 
Federal Minister refusing to carry out the obligations of Cabinet usage was 
removed under the Letters Patent. All offices, held by public servants, 
whether limited as to tenure by a specified time, or not so limited, are held 
either ‘‘at pleasure’’ or “during good behaviour.” Persons employed in the 
service of the Crown, except in cases where there is statutory provision for 
higher tenure of office? hold such office at the Crown ’a pleasure. See Dunn v. 
The Queen (1896) 1 ^.B., 116; Shenton v. Stuart (1895) A.C., 229; Gould v. 
Stuart (1896) A.C., 575. The power of dismissal may be limited by statute 
wliich would bind the Orowii. 
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if tite Senate chooses to assert itself as a factor in party govern- 
ing there is nothing in the law of the Constitution to prevent 
it. (Moore, op. cit, p. 153.) 

404. The language in which executive power is conferred by S. 
61 is : " ‘ The executive power of the Commonwealth is vested in the 
"‘Queen, and is exercisable by the Governor-General as the 
“Queen’s representative, and extends to the execution and main- 
“tenance of this Constitution, and of the laws of the Common- 
“ wealth.” 

Section 61 of the Constitution has been declared to have three 
distinct functions: 

(a) it vests the executive power of the Commonwealth in 
the Sovereign; 

(b) it enables that power to be exercised by the Governor- 
General as the Sovereign’s representative; and 

(c) it delimits the area of that power by declaring that it 
extends to the execution and maintenance of the Con- 
stitution, and of the laws of the Commonwealth. (The 
Cmnmonwealfh v. Colonial Combing^ Spinning ^ and 
Weaving Co.. Ltd. (1922) 31 (\L.R., 421, at p. 431.) 

By “laws of the Commonwealth,” in S. 61, is meant Acts of 
the Parliament of the Commonwealth (ibid). 

Executive action, not authorized by S. 61, is not within the 
legal power of the Commonwealth Executive Government (ibid), 

40r) In the last cited case (The Commonwealth v. Colonial 
Combing. Spinning, and Weaving Co,^ Lid. (1922) 31 C.Ij.R., 
421 ) the High Court rejected, as altogether untenable, the pro- 
position that the Executive Government of the (Vunmon wealth 
had power to enter into any agreement, apart from statute or 
regidation, unless prohibited by statute. 

lsaa<*s J. pointed out that the constitutional rule of parlia- 
mentary practice, that Ministers are responsible to Parliament, 
gives rise to the geufral understanding, of which the (’oiirts will 
take noti<*e as a legal element of contract, that Parliament is not 
to be fettered in its discretion as to public expenditure by execu- 
tive action, and that, therefore, no contract is valid which involves 
the payment of public moneys by the (k)mmonwcalth Executive, 
unless Parliament has sanctioned it, by direct legislation, or by 
appropriation of funds. Nor does an Appropriation Act of the 
Common\realth Parliament appropriating money towards pay- 
ment in respect of an agreement made by the Executive Govern- 
ment without parliamentary authority validate that agreement. 
(The Commonwealih v. Colonial Ammunition Co,. Lid, (1923) 
34 C.L.R., 198.) 

406. The Constitution (8. 69) provided for the transfer of the 
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States’ depertments of Cnstosis and Bzdae* to the CkmuDon- 
wealthy on the establishment of the CJonunonwealth, and also for 
the transfer by proclamation by the Gk>v6mor-€^eral of the 
following departments : Post, telegraphs, and telephones ; naval 
and military defence ; lighthouses, lightships, beacons and buoys ; 
and quarantine. Of these departments, posts, tdegraphs, and 
telephones, and naval and military defence only have been so 
transferred. 

By S. 84, any transferred officer who was not retained in the 
Commonwealth service was entitled to receive from his State any 
pension, etc., payable under the law of the State on the abolition 
of his office, and any such officer retained in the Commonwealth 
service preserved ^^all his existing and accruing rights,*’ and 
became entitled to retire from office on pension on the same 
footing as if his service with .the Commonwealth were a continua- 
tion of his service with the State.® 

Section 84 did not prevent reduction by the Commonwealth of 
salaries.*^ 

Section 70 of the Constitution vests in the Commonwealth 
Executive, in respect of matters which passed under the Constitu- 
tion to that Executive, all powers and functions which were at the 
establishment of the Commonwealth vested in the States’ 
Executives.® 

407. It has been hereinbefore pointed out (par. 81, ante) 
that administrative regulation-making is a prominent feature 
of modern government, and that, in this respect, the Common- 
wealth is not circumscribed by reason of the distribution of 
powers amongst the organs of government, legislative, executive, 
and judicial, of the Commonwealth. The Federal Legislature 
may delegate to the Executive the jiower, e.g., to determine, by 
proclamation, what goods shall be deemed ^'prohibited imports” 
{Baxter v. Ah Way (1908) 8 C.L.R., 626) ; but the Common- 
wealth Executive neither possesses, nor could have conferred 
upon it by the Legislature, discretionary legislative power, as 
distinguished from administrative regulation-making (Cf. Ex 
parte Chavasse, 4 De O. J. & S., at p. 662; Attomey-Oeneral 
V. Brawn (1920) 1 K.B., 773; (1921) 3 K.B., 29; Frailey v. 
^Charlton (1920) 1 K.B., 147.) 


5 to distribution of surplus revenue see New Sottih Wales v. Common* 
wealth, r 179. 

s Bee rroitv»r v. Commonwealth, 32 O.L.B., 585 ; J^e Leu v. Commonwealth 
(1981) 29 804; Commonwealth, 10 O.L 1 .B., 655; Bond v. 

Commonwealth, 1 C.ljs{k, 13. 

7 See Miller v. Comminnwealth, 1 OJL.B., 668; Cousins v. Commonwealth 
(1902) 3 aiiJBL, 529. V 

^ sSee State of New Soutn^iW^s v. The Commonwealth (1908) 6 CXuB.^ 
* 215. \ . , 
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THE CBOWN IN RELATION TO THE FEDERAL 
CONSTITUTION AND LAWS. 

406. It is a well-established rule of eoubtructiou that, iu eon- 
struing statutes, the Crown is not bound by a statute, unless it 
appears on the face of the statute that the Crown is included 
therein. {Aitomcy-Genernl for New South Wales v. Curator 
of Intestate Estates (1907) A.C., 519, at p. 523.) The prin- 
ciple is, that it is inferred pHmd facie that the law made by the 
Crown with the assent of Parliament, is made for subjeets, and 
not for the Crown. (Attomey-Orneral v. Donaldson, 10 M. & W., 
117, at p. 124.) 

The Imperial Parliament enacted the Commonwealth of Aus- 
tralia Constitution Act for the express purpose of regulating the 
royal exercise of legislative, executive, and judicial power 
throi^hout Australia.^ {Amalgamated Society of Engineers v. 
Adelaide Steamship Co., Ltd. (1920) 28 C.L.R., 129, at p. 152.) 

Hence that Act is, of its own inherent force, binding on the 
Crown. So far as Commonwealth and State legislation is con- 
cerned, the modem sense of the above-mentioned rule is that the 
Exe('iitive Coverament of the Commonwealth, or of a State, is 
not botmd by a statute unless the intention that it shall be bound 
is apparent. (Cf. Roberts v. Ahem (1903) 1 C.L.R., at p. 417.) 

Similarly, in the United States of America it has been said 
that it is “a safe rule, founded on the principles of the common 
“law, that the general words of a statute ought not to include 
“the Government unless that construction be clear and indis- 
“putable upon the text of the Act.” (Per Story J. in United 
States V. Hoar, 2 Mason, 311.) 

409. It seems scarcely nccessaiy to state that, conversely, an 
Act of the Imperial Parliament, or of a Colonial Legislature, to 
which the Crown has assented (dealing with a subject-matter 
within the territorial limits and legislative powers of such a 
colonial legislature), entirely displaces any prior indication of 
the Crown’s intention. Yet, in Williams v. The Attorney-General 
for New South Wales, 16 C.L.R., 404, a novel limitation was 
souc^t to be placed upon the powers of a Colonial Qovemm^t. 
Sydney Oovemment House had been oceupief^by the Governor- 
General of the Commonwealth, under an arrangement entered 

1 as to the psntBMnuit position oC the Crown in theory in the BritIA 
OonetUntional system see Aneoa, op. eit., Vol H, p. 2. 
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into between the Commonwealth and New South Wales. The 
New South Wales Government now announced their intention to 
use the building for purposes other than a vice-regal residence. 
The Supreme Court of New South Wales made a decree, declaring 
that the house and grounds in question were vested in the Crown, 
dedicated to the public purpose of a residence for the Crown’s 
representative, and that the concurrence of the Crown was 
necessary to divert the same from such purpose. The High 
Court discharged the order on the dual grounds, first, that there 
was no such dedication as to confer on the public, either of New 
South Wales or the United Kingdom, any right against the 
Crown to have the premises used as a vice-regal residence, and, 
secondly, that the land was waste land of the Crown” within 
the meaning of the Constitution Act 1855 of New South Wales, 
by virtue of which Act the control and management of it passed 
to the Legislature of New South Wales, and, subject to the Legis- 
lature, to the Executive Government of New South Wales. 

410. If a Federal law purports to bind the Crown, it does so in 
right of the States. In Amalgamated Society of Engineers v. 
Adelaide Steamship Co,^ Ltd, (1920) 28 C.L.R., 129, the question 
was whether the industrial dispute, which had been found to 
exist, in fact, between the claimant organization and the Minister 
for Trading Concerns of Western Australia, was an “industrial 
“dispute” within the meaning of S. 51 (xxxv) of the Constitu- 
tion. The High Court ansAvered the question in the affirmative. 

The majority judgment stated (at p. 152) : “The Crown 
“ ... is one and indivisible throughout the Empire. . . . 

“The first step in the examination of the Constitution is to 
“emphasize the primary legal axiom that the CVown is ubiquit- 
“ous and indivisible in the King’s Dominions. Though the 
“Crown is one and indivisible through the Empire, its legislative, 
“executive, and judicial power is exercisable by different agents 
“in different localities, or in respect of different purposes in the 
“same locality, in accordance Avith the common law, or the 
“statute law there bindiug the Crown.^' The Act, 63 and 64 
“Viet., Ch. 12, establishing the Federal Constitution of Australia, 
“being passed by the Imperial Parliament for the express pur- 
“pose of regulating the royal exercise of legislative, executive, 
“and judicial power throughout Australia, is by its own inherent 
“force binding on the CroAvn to the extent of its operation. 
“ . . . The Commonwealth C/onstitution, as it exists for the time 

3 See Williama ▼. Powarth 1905 A.O., 551; Municipalities Case, 26 O.L.B., 
at p. 533; Theodorf* v. Duncan 1919 A.C., at p. 706; CommonwcaWi v. 
Zackariassen, 27 C.L.B., 562. 
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dealing expressly with sovereign funetions of the Crown 
its r^ticm to Commonwealth and to States, necessarily 
far binds the Crown, and laws validly made by authority of 
'*^6 Constitution, bind, so far as they purport to do so, the people 
of every State, considered as individuals or as political orgau- 
terns called States — in other words, bind both Crown and 
subjects . . • the extent to which the Crown, considered in 
relation to the Empire or to the Commonwealth or to the States, 
**is bound by any law within the granted authority of the Parlia- 
^^ment, depends on the indication which the law gives of inten- 
‘Hion to bind the Crown.’’ 

411. This decision, that the doctrine that the Crown is one and 
indivisible, is applicable to the Crown in relation to the Common- 
wealth Constitution, may be contrasted with the earlier view of 
the High Court that the Crown, as representing the several 
States, should be regarded “not as oiio, but as several juristic 
“persons” (see Municipal Council of Sydney v. The Common- 
wealth^ 1 C.Li.R., at 231), and is in accord with a recent English 
dictum that the Crown cannot be split up into departments. 
( Attorney -General of the Duchy of Lancaster v. Moresby (1919) 
W.N., 69.) 

412. In The King v. Sutton (1907) 5 C.L.K., 789, the High 
Court held that the Federal Customs Act 1901 applies to goods 
imported by the Government of a State*, as well as to those 
imported by private persons, and, therefore, goods imported by a 
State, whether dutiable or not, are subject to the control of the 
(histoms, and the authority of the State Executive is no justi- 
fication for their removal from that control. 

413. In Roberts v. Ahern (1904) 1 C.L.K., 406, it was held 
that as the Victorian Police Offences Act 1890 did not, when it 
came into force, affect the Victorian Execuitive, it did not affect 
the Commonwealth Executive; hence a person employed by the 
Commonwealth, or its agent, to remove night soil from Common- 
wealth premises did not require a licence. 

414. In The Commonwealth v. State of New South Wales 
(1906) 3 C.L.R., 807,® the High Court held that a memorandum 
of transfer to the Commonwealth of land acquired for public 
purposes is not stampable under the New South Wales Stamp 
Duties Act 1898, inasmuch as that Act was not intended to bind 
the Crown when it was passed, and even if it were so intended, 
it could not impose any obligation upon the Commonwealth. 

415. In Broken Hill Associated Smelters Pt^-, Ltd, v. Collector 

3 IMstixigaished in The Commonwealth v. State of NAe South Wales (1918) 
25 CX.B., 325, on the ground that therein the Commonwealth was not the 
transferee. 
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of Impotta for Victoria (1918) 25 CX-B., 81, Ow Vietoriin 
Stamps Act 1915 was held not to appljr to « marine insanuioe 
effected in England with the British OoTemmmit, under the 
war riaha insurance sriieme of the British GtoTemment, <m the 
ground that the Crown, not being expressly named, was not 
bound by the Act. 


Tax Botal. PaiatooATivx w thx Comkonwealth. 

416. With regard to the exercise of tiie royal prerogative in Ihe 
Commonwealth, it is to be noted that a colonial governor is not 
regarded as enjoying a delegation of the whole royal power, but 
only such as is given to him by his commission.* A colonial 
governor has merely a limited authority frbm the Crown. 
(Cameron v. Kyte, 3 Ehapp P.C., 332; HiU v. Bigge, 3 Moore 
P.C., 476; Mtisgrave v. Pulido, 5 App. Cas., 102, at p. Ill; 
Sprigg v. Sigeau (1897) A.C., 238.) 

It is clear, therefore, that the Governor-General of the Com- 
monwealth is not a general agent of the Crown, with general 
I>ower to exercise the royal prerogative ; but is a special agent, 
armed only with power to carry out the Constitution and laws 
of the Commonwealth, and such prerogative powers and func- 
tions as the Crown may lawfully assign to him. (See per 
Higgins J., The Commonwealth v. Colonial Combing, Spinning, 
and Weaving Co., Ltd. (1922) 31 C.L.R., 421, at p. 453; Com- 
mercial Cahle Co. v. Government of Newfoundland (1916) 2 A.C., 
610, at p. 616. 

417. The Letters Patent of 29th October, 1900, authorize the 

Governor-General to do and execute all things that shall “belong 
“to his said command, and to the trust We have rei>osed in him, 
“according to the severri powers and authorities granted or 
“appointed him, by virtue of ‘The Commonwealth of Australia 
“ ‘Constitution Act 1900’, and of the present Letters Patent, and 
“of such commission as may be issued to him under Our Sign 
“Manual and Signet, and according to such Instructions as may 
“from time to time be given to him . . and to such laws as 

“shall hereafter be in force in Our said Commonwealth.’’ 

Clause YIII of the Instructions under Sign Manual and Signet 
of 29th October, 1900, delegates to the Governor-General the 
royal pardoning power,* subject to the proviso that, except in 
political cases, banishment shall not be made a condition pre- 
cedent of pardon, and to the direction that in capital cases the 

4 See Forsyth, Csses'* and Opinions on Constitutional Law, p. 80. 

0 Cf. Attomeg-Omeral of Ctmada r. Attomeg-Cfenenl of Ontario, 10 
O.AJt., 81, cited darh, op. eit., p. 82. 
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Gtovemor-Qoneral must receive the advice of one at least of his 
MlnW ers. No Court has jurisdiction over the Executive exercise 
of the prerogative of mercy. {IIortHtz v. Connor (1908 ) 6 
38 * ) 

With the exception of CL VIII of the Insirueiions and Cls. 
Ill and IV of the Letters Patent (appointment and dismissal of 
officers) above-mentioned, the Crown has not delegated any of 
its prerogatives,® 

418. The Commonwealth Executive cannot, in the absence of 
Parliamentary authority, bind by contract a contracting com- 
pany to pay to the Government money as the price of executive 
consents for certain privileges, for such a contract amounts to 
taxation, and, without parliamentary authority, is void. {Attor- 
ney-Oeneral v. Wilts United Dairies^ Ltd, (1922) 91 L.J. K.B., 
897; 127 L.T., 822; The Commonwealth v. Colonial Combing^ 
Spinning, and Weaving Co., Ltd. (1922) 31 C.L.R., 421; T. 
and J. Broeklebank, Lid. v. The King (1924) 40 T.L.R., 237.) 
Nor can the Executive, without Parliamentary authority, bind 
the Commonwealth to pay to a contracting company a remunera- 
tion for the manufacture of goods (which were not manufactured 
for use by a Department of the Commonwealth), inasmuch as 
such a remuneration is an appropriation of public revenue, and, 
being without legislative authority, is void. (Mackay v. Attor- 
ney-Oeneral for British Colvmhia (1922) 1 A.C., 457; The 
Commonwealth v. Colonial Combing, Spinning and Weaving 
Co., Ltd. (1922) 31 C.L.R,, 421.) And a subsequent Appropria- 
tion Act docs not validate a prior agreement made without 
legislative authority. (The Commonwealth v. Colonial Ammum- 
fion Co., Ltd. (1924) 34 C.L.R., 198.) 

419. Ministers, administering departments of State, would, 
however, probably be authorized to make such contracts on 
behalf of the Commonwealth as might from time to time be 
necessary in the course of such administration. (The Common- 
wealth V. Colonial Combing, Spinning, and Weaving Co., Ltd. 
(1922) 31 C.L.R., 421.) 

420. In Joseph v. Colonial Treasurer of New South Wales 
(1918) 25 C.L.K., 32, it was held that the royal prerogative as to 
war, so far as the Commonwealth, or any constituent State, is 
coneemed, can only be exerci.sed by the Governor-General, acting 
by the ordinary constitutional methods, and not by the State 

0 Thi* power of the Governor General with respect to summoning, proroga- 
tion, and dissolution of Parliament, is also referred tecin the Letters Patent 
(clause V), but in the case of the Commonwealth, Iftis matter appertains 
rather to bis statutory than prerogative powers, and may almost be said to 
be a guasi-dutif imposed by statute; see 8s. 5, 6, and 57. 

e 
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Govermnait^ and that the exereiae of the power cannot be dele- 
gated by the Gtovemor-Qeneral to such State Oovemment. 

Surra Against thb CoMMOi^wBAi/rH/ 

421. In the case of the Commonwealth, the maxim, ^'the king 
^ ^^can do no wrong/* has been so far abrogated that suits against 

the Commonwealth, whether in contract or in tort, may be 
brought by^any subject in the ordinary manner, either in the 
High Court or in the Supreme Court of the State in which the 
cause of action arose {Judiciary Act 1903, S. 56). So also a 
State may sue the Commonwealth in the High Court (ib,, S. 57). 
But it does not follow that every occasion, on which the subject 
suffers loss through the action or inaction of a Commonwealth 
officer, will give rise to a right to sue. 

The Commonwealth is liable in a case in which the relations 
between the Commonwealth and its offllcers^ are such that, accord- 
ing to the ordinary principles of law, the maxim, respondeat 
superior, would apply. (Farnell v. Bowman, 12 App. Cas., 643; 
Baume v. The Commonwealth (1906) 4 C.L.B., 97. See par. 
576, post.) Suit would lie in every case in which there is an 
infringement of the right of property, if the act complained of 
is not justified by law, if the person doing it is exercising a 
merely ministerial duty, and is not (*harged by statute with an 
independent discretion. 

422. But no action lies where a designated officer in the ])er- 
formance of statutory duties, in which be is required to exercise 
independent judgment, comes to a mistaken conclusion of fact. 
No action lies where the duty is quasi- judicial and not merely 
ministerial, but action lies if the duty is merely ministerial 
(Tohin V. The Queen, 16 C.B.N.S., 310; Evans v. Liverpool Cor- 
poration (1906) 1 K.B., 160; Baume v. The Commonwealth 
(1906) C.L.R.,97).® 

Thus the Commonwealth is not liable for loss resulting from 
the refusal of the Collector of Customs to pass certain entries 
in the performance of a quasi- judicial statutory duty, even if 
the. refusal be mala fide, but is liable for loss occasioned by the 
neglect of, or refusal by, the Customs Department, to furnish cer- 
tain copies of impounded documents required by statute to be 
furnished. {Baume v. The Commonwealth (1906) 4 C.L.B., 98). 

7 Bee further Chapter XXXIII, post. 

SThc relationship of master and servant must exist, Sirahan v. The 
Commonwealth (1906^ 4 CJLJSL, 455. 

0 Cf. also BainMdae y. Postmaster-General (1906) 1 K.B., 178; Haegregor 
y. Lord Advocate (1921) B.O., 847 (no action against War DeiMtftinent for 
damages caused hy eoUitiion ydth departmental car). 
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would not lie ugaini^^^'i^^ tJpmmbnwealth lot - 
arir<M by a consti^le (ef.^ 3 

969) ; nor for a nuisance in respect of the lociitiou and 
net of a Comihonwealtb building (ct. Davidson v. Walker, 
(N.S.W,), 196, location of State prison). 




PART IV 

THE FEDERAL JUDICIAL POWER 




THE HlOH COURT OF AUBTl^IA. 

i 4^. The erection of a Federal judicature is essential to a 
modcorn federation.* Consequently, the Constitution , (S. 71} 
provides for the establishment of a ^‘Federal Supreme Court to 

be called the High Court of Australia.” 

The High Court is thus a statutory Court.® Its jurisdiction 
is dependent upon Chapter HI of the Constitution, and the 
ancillary legislation enacted thereunder, viz.: the Judiciary Act 
1903-1920, the TIigh Court Procedure Act 1903-1921, and the 
Bulea of the High Court, 

The radical distinction between the “judicial power” of the 
Australian High Court, and that of the Supreme Court of the 
United States of America, is that appeals lie to the Australian 
High Court from the States’ Supreme Courts in ordinary 
domestic common law and equity matters, irrespective of any 
Federal tinge ; to the American Supreme Court they do hot. In 
the United States outside the limits of the Federal judicial power, 
there are as many final Courts of Appeal as there are States 
in the Union.® 

424. The “judicial power” of the Commonwealth is, by S. 71 
of the Constitution, vested in the High Court of Australia, in 
such other Federal ('ourts as the Parliament creates, and in 
such other Courts as it invests with Federal jurisdiction. 

“Judicial ])ower” is a commodious expression, descriptive of 
the aggregate sum of the powers and functions exercised by the 
judicial ofKeers of the superior Courts of the Realm in Great 
Britain at the time of the framing of the Australian Con- 
stitution. 

Judicial power is in its nature either “original,”* or “api>el- 
“late.” it is the essential criterion of appellate jurisdiction 

1 See Dalgarno v. Hannah (1903) 1 C.L.E,, 1. 

3 The fiUgb Court beiiin^ a Statutory Court {see Tramwaya Case No, 

1913 18 C.L.K., 54 ; R. v. Snow (1915) 20 315), had no jurtodiotion 

to entertain an appeal from a State Court's daeisioii delivered tNsfote the 
establishment of the Commonwealth, ex parte Matthew* (1904) 2 93 ; 

its appellate jurisdietion was created by the Constitution, and not by the 
Judiciary Act 1903; Dalgamd v, Hannah, 1 1. 

3t2aick and Gainran, op. ciU, p. 725. 

4 Quick and Groom, Jndlelal Power, p. 21. 
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that it reviews and corrects the proceedings in a cause already 
constituted, and does not create that cause.” 

425. The High Court of Australia consists of seven members, 
namely, the. Chief Justice and sis: Justices (Constitution^ S. 71, 
Judiciary Act, No. 31 of 1912, S. 2). 

426. The tenure of office is for life, at a remuneration fixed 
by Parliament, which cannot be diminished during occupancy 
of office (S. 72, iii), but subject to removal by the Governor- 
General in Council on an address from both Houses of the Par- 
liament in the same session, praying for such removal on the 
ground of proved® misbehaviour or incapacity (S. 72, ii). 

In the Waterside Workers* Federation v. J. Alexander, Ltd., 
25 C.L.R., 434, the High Court held that S. 72*of the Constitu- 
tion requires that every Justice of the High Court and every 
Justice (whether called by that or any other name) of any Court 
created by the Parliament of the Commonwealth, shall, subject 
to the power of removal, contained in S. 72, be appointed for life. 
Thus was set at rest the question whether the Parliament of the 
Commonwealth could appoint a Justice for a given term, or 
whether S. 72 would prevent such an appointment. 

This question involved the further question whether the (vom- 
monwealth Court of Conciliation and Arbitration was a 

Court.” The High Court held that the power conferred by 
the Commonwealth Conciliation and Arbitrcdion Act 1904-15 
upon the Commonwealth Court of Conciliation and Arbitration 
to enforce awards made by it is part of the judicial power of 
the Commonwealth within S. 71 of the Constitution, and could 
only be vested in the Courts mentioned in that section. Hence, 
inasmuch as the President of the Commonwealth Court of Con- 
ciliation and Arbitration is to be appointed for seven years 
only, the Act to that extent was at variance with S. 72, read 
with S. 71 of the Constitution. Therefore the provisions con- 
ferring upon it power to enforce its awards were invalid. That 
is to say, the Commonwealth Court of Conciliation and Arbi- 
tration is, strictly speaking, an arbitral tribunal, and not a 
Court properly so-called. 

427. In the State of New South Wales v. The Commonwealth 
(1915) 20 C.L.R., 54, it was held that S. 101 of the Constitution 
does not authorize the Parliament of the Commonwealth to 
constitute the Inter-State Commission a ‘'Court.” The judg- 
ment proceeded on the basis that S. 103 provides that the mem- 
bers of the Inter-State Commission shall hold office for seven 

^ Marbury v. Madison (1803) 1 Oanch, 137; cf. Rhode Island v. Massa- 
chusetts, 12 Pet., 637. 

0 Boothby^s Case, Todd, p. 848. 
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hence the Inter-State Commissioners were not a Federal 
within S. 72, it not being possible to read S. 102 as an 
exo^tion from, or as a supplement to, the provisions of S. 72. 
Gf^th C.J. thought the provisions of S. 71 are complete and 
exclusive, and there cannot be a third class of Courts which are 
neither Federal Courts nor State Courts invested with Federal 
jurisdiction. 

428. A Pull Court of the High Court is comprised of {Judu 
ciary Act 1903-1920, Ss. 19-23) : 

(a) Two or more Justices, in appeals from judgments of 
a single Justice of the High Court, or of a State 
Supreme Court exercising Federal jurisdiction, or 
from judgments of inferior State Courts, or on appli- 
cations for leave to appeal from judgmeiits of State 
Courts ; 

(b) Not less than three Justices in appeals from State 
Supreme Courts sitting as Full Courts, and applica- 
tions for a certificate enabling an appeal from the High 
Court to the Privy Council j 

(c) All the Justices on a question affecting the constitu- 
tional powers of the Commonwealth, unless at least 
three Justices concur in the decision. 

429. In cases of differences of opinion among the Justices of 
the High Court the matter is determined as follows: A Full 
Court consisting of less than all the Justices cannot give a deci- 
sion on a question affecting the constitutional powers of the 
Commonwealth unless jt least three Justices concur in the deci- 
sion {Judiciary Act 1903-1920, S. 23) ; in other cases, the ques- 
tion is decided according to the decision of the majority, if 
there be a majority, but if not, and the Court is equally divided 
in opinion, then (a) in a case where a decision of a Justice of 
the High Court (whether acting as a Justice of the High Court 
or in some other caj)acity) or of a Supreme Court of a State or 
a Judge thereof, is in question by appeal or otherwise, the deci- 
sion appealed from is affirmed, and (b) in any other case, the 
opinion of the Chief Justice, or of the senior Justice present, 
prevails (ibid). 

430. Although stare decisis^ is the rule, nevertheless the 

7 Of. Sedgwick, Statutory and Ckinstitational Law, p. 22 ; Kent, 0dm- 
meiitaries, Vol, I, pp. 47.1, 476; Doinraoiiwcalth Law Review, Vol. II, p. 205; 
Article by Prof. Moore; Black, Law of Judicial Precedents, p. 3; (Almond, 
Jurisprudence, p. 172; Broom, Legal Maxims, 8th JSd., p. 267. As 
to the importance of the precedent lying in the reason Oaf the decision (ratio 
decidendi) see Fisher v. Prince, 3 Burr., 1364 ; Lord We^oXe v. ChoUnondelCf^t 
7 T.R., 138; Williams v. IMtnn's Assignee, 6 C.L.R., 42.5; Beal, Cardinal 
Principles, p. 13; Peakin v. Webb^ 1 C.L.R., 585, at p. 605. 
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Hif^ Cionrt is not bound by previous deoisienui of the Hi(g^ Court 
ill the same manner as the House of Lords is by prior determina- 
tions of that body, but follows the practice of the Privy Council, 
in pursuance of which, in cases of obvious earlier inaccuracy of 
decision^ the determination will be reversed. The chief illus- 
tration of reversal of prior decisions is the rejection of the doc- 
trine of instrumentalities ( Amalgamaied Society of Engineers v. 
Adelaide Steamship Co-, Ltd, (1920) 28 C.L.R., 129). The rejec- 
tion by the Iliah (Vmrt of the notion of the immutability of its 
own decisions proceeds on the view that an opposite doctrine 
would result in an abnegation of the ‘^judicial power*' con- 
ferred by S. 71 of the Oonstitution, and the establishment of an 
erroneous opinion of judges as the Constiti^tional Law of the 
land instead of the fundamental law itself.** 

431. Of EnglisJi decisions the High Court is only bound to 

follow decisions of the Privy Council, and by virtue of 
H. 74 of the ('oiistitutioii is not even bound to follow the Privy 
(^)iincil in constitutional questions, but it is submitted that, 
where the High (Vmrt grants a certificate under S. 74, it is 
bound in Hiibse<ii4ent cases by the decision of the Privy (/Oiincil 
ill the case so certified for. The High Court is not formally 
bound to follow the (\»urt of Appeal in England, although 
as a matter of expediency it will do so under ordinary circum- 
stances; yet the case may arise when it will decline to follow 
the Court of Appeal. Thus, in Brown v. Holloway^ 10 C.L.R., 
89, in a ease turning on the liability of a husband for his wife's 
tort. The High Court refused to follow Earle v. Kingseote 
(1900) 2 Ch., 080, and Seroka v. Kattenburg, 17 Q.B.D., 177, . 

vases which had been “doubte<l and regarded as open to ques- 
“tion” by the (^ourt of Appeal itself, but followed in preference 
the reasoning of Fletcher Moulton L.J. in Cuenod v. Leslie 
(1909) 1 K.B., 880. In like manner, the Supreme Courts of the 
States are bound to follow only decisions of the Privy Council 
and of the High Court of Australia, but not dec*igions of English 
Courts other than the Privy Council, which decisions in Australia 
are merely “persuasive authorities.” (Cf. in America, Cath- 
cart v. Robinson, 5 Pet., 265.) 

432. The High Court, it would seem, will be reluctant to place a 
different construction upon a statute of a State from the 
construction placed upon it by the State Supreme Court, at 
least unless the High Court's decision is directly invited 

8 See Tramways Vti^e No, 1, 18 C.L.B., 54, at pp. 58, 69, 70, 83, 86; ^ 

tralian AgricHlfurat Go, v. Federated Engine Drivers, etc,. Association (1913) 

17 C.L 1 JB., 261, at p. 274. As to Privy Cduncil practice see London Street 
Tramway Co, v. L,C,C, (1898) AC,, *375. As to United States praetloe, see 
Washington University ▼. Bonse, 8 Wall., 439. 
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by of ai>i>eal, either from the same Court, or from the 
CouRjof another State in a ease inrolring the interpretation of 
iden||^l words {Bond t. Commonwealth (1903) 1 C.L.R., 13). 
This is more especially so where rights of property are affected.** 

GSn^ersely, the establishment of the High Court has had a 
tendency to uniformity of decision throughout the Common- 
wealth. 

“The marked tendeuey of judicial decisions is to render 
“uniform for all the Kuig’s Dominions the rules relating to the 
“constnietion of statutes.*' (Craies, op. eit., p. 16; Income 
Tax Commistionere v. Pemsel (1891) A.C., 532; Duncan v. Find- 
later, 9 Bng. Rep., 339; cf. 8. Vear>.on d' 8on», Ltd. v. Dublin and 
8.E. Rad. Co. (1909) A.O., 217 ) 

438. The in dealiiipr ith appealH frum jutip:uients 

of the States’ Supreme ('onrts, will be itnided by the laws of 
l>raetiee and procedure, which bind the ('‘ourts appealed from, 
thus applying the rule in Cowan v. Duke of Buvcleugh^ 2 App. 
Cas, 344 (McLaughliv v Foshery^ 1 (Mj.R., 546), 


Right op Acjohsncb. 

434. Every barrister and solicitor of a State has the right to 
register his name on the Register of Practitioners of the High 
(V)iirt, at the Principal Relrisrry at Melbourne, and is then 
entitled to practice in any Federal ("ourt (Judicial Act, S. 49>. 

In Federated Engine Drivers^ and Fircmen^H Association v. 
Broken Hill Proprietary Co (1913) 16 C.L.R., 245, it was held 
that, on the hearing of a case statcnl by the President of the 
(Commonwealth Court of (Nmciliatioii and Arbitration, the 
Secretary of an Association, registered as an organization, 
under the Commonwealth (^onahatwn and Arbitration Aet 
1904-1911, has not the right of aiidieiiee in the High Court as 
representing the assoeiatioii, but as an act of grace the High 
Court heard the secretary. 

The expenses of sending counsel to another State may he 
allowed as eosts, if a litigant of ordinary priideiiee would have 
incurred them to sec'ure a proper presentation of his case. 
Alexander Stewart <£• Sons, Ltd. v. Robinson (1921) 29 C.L.R., 
325. 

^Cf. Green r. Neal, 6 Pet., 290; Hinde v. VaUier, 5 Pet., 898; taylor ▼. 
Thomson, 5 Pet, 358; Flumlcy v. Mass,, 155 U.S., 461; Gardner ▼. Collwe, 

^ *101 •, Pollr v, TTondol, 9 

OWich, 87 • Horton *?. County, 118 485. Qom- 

^‘^mittec seeks not to import parelj BngUsh ideas and #oneeptloiis into the 
* * interpr et ation of colonial law or eonveyancing practice*'' (^Natal Bank v* 
Mood <1910) A.C., 570). 



CHAPTBB XXVni 

FEDERAL ORIGINAL JURISDICTION. 

435. Original jurisdiction^ is conferred on the High Court by 
S. 75 of the Constitution in matters: 

as to treaties and consuls; 

in which the Commonwealth is a party (including trials 
on indictments for offences against the laws of the 
Commonwealth) . 

between States; or between residents of* different States, 
or between a State and a resident of another State ; 
of mandamus, prohibition, or injunction, against a Common- 
wealth officer. 

To these matters the Commonwealth Parliament has added 
(in accordance with the powers given to it by S. 76 of the Con- 
stitution) : 

all matters arising under the Constitution or involving its 
interpretation ; 

of Admiralty or maritime jurisdiction ; 
trials of indictable offences against Coinmonw-ealth laws 
{Judiciary Act 1903-1915, S. 30) ; 
matters involving questions as to the limits inter se of the 
constitutional powers of the Coinmonw’ealth and the 
States, or of any two or more States {Judiciary Act 
1903-7, S. 38a). 

436. There is an essential distinction betw'een matters which 
come within the terms of S, 75 of the Constitution and those 
W’hich come W'ithin S. 76 thereof. In respect of the former 
class the jurisdiction of the High Court is independent of 
Commonwealth legislation, whilst, in respect of the latter class, 
it is dependent upon such legislation {The Commonwealth v. 
New South Wales (1923) 32 G.L.R., 200, at p. 207, per Knox 
C.J.). 

437. By S. 33 of the Judiciary Act the High Court may make 
orders, or direct the issue of writs; 

1 ‘Jurisdiction’ means the authority wliieh a Court lias to decide matters 
^^that are litigated before it or to take cognizance of matters presented iu 
formal way for^ts decision*' (per Knox C,J. in The Commonwealth v. 
New South Wales (J.923) 82 200, at p. 206, citing Halsbury’s Laws 

of England, Vol. IX., p. 13). 

ax* V. Kidman (1915) 20 C,L.R., 425. 

236 
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f the performanee by any Court invested with 
. Federal jurisdiction of any duty relating to the exercise 
’ of its Federal jurisdiction ; 

t^uiring any Court to abstain from the exercise of any 
Federal jurisdiction which it does not possess; 
commanding the performance of any duty by any person 
holding office under the Commonwealth ; 
of ouster of office; 
of mandamus; 
of habeas corpus. 

438. Moreover, the original jurisdiction of the High Court is 
exclusive of the jurisdiction of the Supreme Courts (original 
or appellate) of the States (but not of other State Courts) in all 
matters involving any question as to the limits inter se of the 
constitutional powers of the Commonwealth and those of any 
State or States, or as to the limits inter se of the constitutional 
powers of any two or more States {Judiciary Act 1903-7, 
S. 38a) ; and the jurisdiction of the High Court is exclusive of 
the jurisdiction of the several -Courts of the States in matters 
arising directly under any treaty; suits between States; suits 
by the Commonwealth against a State; suits by a State against 
the Commonwealth ; and matters in which a writ of mandamus or 
prohibition is sought against an officer of the Commonwealth or 
a Federal Court (Judiciary Aei^ S. 38). 

With these exceptions the several Courts of the States are 
invested with Federal jurisdiction in all matters in which the 
Higli Court has original jurisdiction, or in which original juris- 
diction can be conferred upon it (ih., S. 39). 

439. In the case of in re Judiciary Act (1921) 29 C.L.B., 257, 
the High Court held that the determination of a constitutional 
question submitted by the Governor-General under Part XTI of 
the Judiciary Act was not a matter within S. 76 of the Consti- 
tution. Knox, C.J., and Gavan Duffy, Powers, Rich, and Starke 
JJ. in a joint judgment said (at p. 265) ; ''It is true that the 

answer to the question submitted for our determination does in- 
" volve the interpretation of the Constitution, but is there a matter 
‘ * within the meaning of 8. 76 T We think not. It was suggested in 
"argument that 'matter’ meant no more than legal proceeding, 
"and that Parliament might at its discretion create or invent a 
"legal proceeding in which this Court might be called on to 
"interpret the Constitution by a declaration at large. We do 
"not accejpt this contention; we do not think that the word 
" 'matter’ in S. 76 means a legal proceeding? but rather the 
"subject-matter for determination in a legal proceeding. In 
"our opinion there can be no matter within the meaning of 
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section unless there is some immediate right duty or 
liability to be established by the determination of the 
**Court. . . . The word ‘matter’ is used several times in 
“Chapter III of the Constitution (8s. 73, 74, 75, 76, 77) and 
“always, we think, with the same meaning. The meaning of 
“the expression *in all matters between States’ in 8. 75 was 
“considered by this Court in State of South Australia v. State 
‘*of Victoria (12 C.L.B., 667). Griffith C.J. said that it must be 
“a controversy of such a nature that it could be determined 
“upon principles of law, and in this Barton J. agre^. O’Connor 
“ J. said that the matter in dispute must be such that it can be 
“determined upon some recognized principle of law. Isaacs J. 
“said that the expression ‘matters’ used with reference to the 
“Judicature, and applying equally to individuals and States, 
“includes and is confined (o laws resting upon an alleged 
“violation of some positive law to which the parties arc alike 
“subject, and which therefore governs their relations, and cou- 
“stitutes the measure of their respective rights and duties.’’ 

440. Section 75 (iii) of the Constitution confers jurisdiction 
on the High Court to entertain an action for a tort brought by 
the Commonwealth against a State, without the consent of that 
State, The Commonwealth v. New South Wales (1923) 32 C.L.B., 
200 (per Knox C.J., Isaacs, Bich, and Starke JJ. ; Higgins J. 
considered that jurisdiction was not conferred by S. 75, but by 
Judiciary Art, S. .58, <*nactc<l pursuant to S. 78 of the Constitu- 
tion). 

Both the (’oiuinonwcalth and the States are subject to the 
jurisdiction of the High Court {The Commonwealth v. New 
South Wales (1923) 32 C.L.B., 200; cf. United States v. Texas, 
143 U.S., 621 ; Oklahoma v. Texas, 256 U.S., 70, at p. 86; Minne- 
sota V. llitehcock, 185 TT.S., 373; Kansas v. United States, 204 
r.S., 331). 

The word “matters” in 8. 75 means matters which are of a 
like nature to those W'hich arise between individtials and which 
are capable of determination upon principles of law {South 
Australia V. Victoria (1911) 12 C.L.K., 667; The Commonwealth 
v. New South Wales (1923) 32 C.L.B., 200, at p. 204). 

Hence the High Court has jurisdiction to entertain an action 
by one State against another, founded on an alleged tresimss 
by the latter on the territory of the former ( ib.). ^ 

The High Court has compulsive jurisdiction against a State 
under 8. 75, i.e.,«the jurisdietion of the High Court over a State 
is not dependent on the consent of the State against which pro- 
ceedings are instituted {The Commonwealth v. New South 



jur^m^iii^woiild apply to tall ; cdatrayemeiii relating to the 
oa^j^pjhip of property or arising ont of contraeta 
troiS^y. ^wiorta (1911) 12 C.L.R.i 667, at p. 675), and to a 
brei|o|i of some constitutional declaration of right or duty 
creatfljd hy the Constitution (The Commonwealfh ▼. New South 
Woles, supra, at p. 213, per Isaacs, Rich, and Starke JJ.), e.g., 
to a breach by a State of S. 90 (Customs and Excise duties) ; 
or to the raising by a State of military forces (S. 114). 

Similarly .the High Court would have compulsive jurisdiction 
against the Commonwealth, if the Commonwealth were to tax 
State property, or to make a railway in a State without that 
State’s consent (thid). 

Further, the High Court has jurisdiction to entertain an 
action by a resident of one State against another State for a 
refund of probate duty paid under protest (Daly v. State of 
Vieioria (1920) 28 C.L.R., 395). 

441. When a State law infringes the Federal Constitution, or 
is in conflict with a Federal law, the Commonwealth, and the 
Attomey-CMneral for the Commonwealth, may maintain an action 
against the State in the High Court for a declaration that the 
State law is invalid hud for an injunction restraining the State 
from proceeding to enforce the same (The Commonwealth v. 
The State of Queensland (1920) 29 C.L.R., 1; Attomey-Qeneral 
for New South Wales v. Brewery Employees* Union (1908 ) 6 
C.Ij.R„ 469). 

In Commonwealth v. The State of Queensland (stipra), Isaacs 
and Rich .J.J. said: “The plaintiffs represent the people of 
“Australia, including those of them that are in Queensland, 
“but ill that sense Queensland is not a separate part of the 
“Commonwealth, the rights of Australians there which are 
“sought to be protected are rights not referable to the Queens- 
“land Constitution, but are rights of a larger citizenship 
“arising under and protected by the Australian Constitution. 
“Under that Constitution paramountcy is conferred upon Com- 
“monwealth legislation throughout any area it lawfully covers. 
“State authority in opposition to that legislation is unlawful.” 
Higgins J. dissented (at p. 23), relying on the United States 
principle that the illegality or uncoustitutionality of a State 
or municipal tax is not of itself a ground for equitable relief in 
Federal Courts (see Boise Artesian Water Co. v. Boise City, 213 
U.S.,276)> . 
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442. Section 75 (iv) of the Australian Constitution conferring 
origrinal jurisdiction on the High Court in all matters ** between 
** States, or between residents of different States, or between a 
** State and a resident of another State” is founded upon a 
somewhat similar provision in the Constitution of the United 
States (Art. Ill, S. 1) by which ”the judicial power shall 
"extend ... .to controversies between two or more States, 
"between a ^tate and citizens of another State, between citizens 
"of different States . . . and between a State, the citizens 
"thereof, and foreign States, citizens or subjects.” 

The objective of the framers of the Ameripan Constitution 
was to have a tribunal presumed to be free from local influences, 
and State jealousies and prejudices {Gordon v. Longest (1842) 
16 Pet., 97, at p. 104). 

"As a matter of history, this fear, little grounded in point of 
"fact in Australia, led to the passing of th^ provision in the 
"Australian Constitution” (per Starke J., Australasian Temper- 
ance and General Mutual Life Assurance Society, Ltd. v. Howe 
(1922) 31 C.L.R., 290, at p. 339). 

443. Until 1922 the view of the legal profession and text- 
writers had been that the words "residents” and "resident” 
included artificial persons, and the High Court itself had 
entered judgments both in favour of and against corporations 
(for the American view see par. 446, post). In Australasian 
Temperance and General Mtdual Life Assurance Society, Ltd. 
V. Howe (supra), however, the High Court a majority, Knox 
C.J., Higgins and Cavan Duffy J.J. (Isaacs and Starke J.J. 
dissenting) held that S. 7.5 (iv) does not confer jurisdiction in 
matters in which an artificial person, other than "a State”, is a 
party, and, hence, that a company formed in Victoria under 
Victorian law was not entitled to bring an action in the High 
Court against a resident of another State. 

This decision was followed in 1923, in Blair v. District Council 
of Meningie (unreported) in Chambers at Melbourne, in which 
it was held that a natural person, resident in Victoria, could 
not sue a South Australian District Council in the High Court. 

The ground of the decision in Australasian Temperance and 
General- Mutual Life Assurance Society, Ltd. v. Howe (supra), 
was that artificial persons are not "residents” within the literal 
and popular meai^ing of the noun substantive "resident”. 

444. Isaacs and<Starke JJ., in their dissenting judgment, relied, 
inter alia, on the dictum of the Privy Council in Boyed Mail 
Steam Packet Co. v. Braham (1877) 2 App^ Cas., at p. 386: "the 



“fPM 'residing* is no more inappUeable to a corporation than 
"l^iicile.” .Knox G.J. and Gavan Dnl^ J. (at p. 298) held 
tlsl^that ease did not apply to the determination of the meaning 
of 'ibe nonn sabstantive “resident”. 

A|»parently it the language of the Constitution had been, 
instead of “residents,” “persons residing” (language which in 
its “literal and popular meaning** would be far stronger in 
faTor of excluding artificial persons) there could be no doubt 
that corporations would have been embraced, for the matter 
would have been exactly covered by S. 19 of the Imperial tnter^ 
pretation Act 1889 (which applies to the Australian Constitu- 
tion) and the above Privy Council decision. It would not be 
respectful for the present writer to say more than that the 
majority’s decision involves construing the Australian Con- 
stitution in a more restricted sense than has been the case iu 
many earlier decisions* (e.g., Jumbunna Coal Mine v. Victorian 
Coal Miners* Association (1908) 6 C.L.11., 309, at p. 333). 

With S. 73 (iv) of the Constitution may be compared S. 100 
thereof. “The Commonwealth shall not by any law or regulation 
“of trade or eommeri'c, abridge the right of a State or of the 
** residents therein to the reasonable use of the waters or rivers 
“for conservation or irrigation.” 

445. In the I’nited States, in Maxfield v. Levy, 4 Dali., 330, 
the suit was an ejectment between citizens of the same State to 
try title to land ; and, to give jurisdiction to the Circuit Court, 
a deed was given collusively and without consideration to a citizen 
of another State for the sole purpose of making him a nominal 
plaintiff. The (’onrt dismisst'd the suit for want of jurisdiction, 
holding that no contrivance to defeat the law of the land, and to 
create jurisdiction by fraud, could be tolerated. 

In Briggs v. French, 2 Sumner, 251, it was held that a con- 
veyance of land by a citizen of one State to a citizen of another, 
for the purpose of enabling the latter to maintain a suit with 
respect to it in the Courts of the United States, vested a legal 
title, and a stranger, not claiming under either of the parties, 
had no right to enquire into the motive for the conveyance. More- 
over, it is sufficient, to give jurisdiction to the Federal Courts, 
that a 'Citizen of one State has really and not merely nominally 
moved from one State to another, though his motive may have 

3 In particular, many decisions with respect to B. 51 (XX XV}, industrial 
disputes cannot, if the majority be rights logically stand. The word '*ia* 
‘Mustrial,” in its strictly literal and popular meaidng, could not possibly 
be said to sorer, e.g., muridans, journalists, etc. 6eg diseussion in Aystrn^ 
Uan Inmvranoe Staff Federation ▼. Accident Vnderwritere* Aieociation 
(1923) 33 eXJt., 517. 
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been to present a suit in the Courts of the United States 
Kent^ writes: ^‘But if a citizen of one State thinks proper to 
change his domicile and remove with his family to another 
State, not colourably, but permanently, and with a 6ond fide 
^‘intention to reside there, even though his object was to avail 
himself of the jurisdiction of the Federal Courts, he becomes 
^'instantly a citizen of the other State, and may sue as such in 
Courts of the United States/^ 

446. In Strawbridge v. Curtis,^* 1 Cranch, 343, the Supreme 
Court of the ynited States held that where the interest was joint, 
and two or more persons were concerned in that interest as joint 
plaintiffs, or joint defendants, each of them must be competent 
to sue, or liable to be sued, in the Federal Courts; and the suit 
was dismissed because some of the plaintiffs and defendants were 
citizens of the same State. 

In the United States it was, in earlier eases, held that a cor- 
poration aggregate was not in its corporate capacity a citizen, 
and that its right to litigate in the Federal Courts depende<l upon 
the characters of the individuals who composed the corporation. 
Hence a corporation aggregate composed of citizens of one State 
might sue a citizen of another State in the Federal Court, but if 
any of the shareholders were citizens of the sann* State with the 
defendant, the Ff'deral Courts had no jurisdiction. The rule 
was applied also to suits removed from State Courts (Kent, 
op, cit., Vol. 1, pp. 34G-7, citing Bank of United States v. Deveaiix 
5 Cranch, 57; Bank of Augusta v. Earle, Peters, 51f); Wood 
V. Hartford Fire Insurance Uo., 13 Conn., 202.) The above 
doctrine so earlier laid <lown, was, in 1844, reviewed in Louisrille, 
efc., Biiil Company v. Letson, 43 407, in which case it was 

held by the Supreme Court of the United States that a citizen 
of one State can sue a corporation, which has been created by, 
and transacts its business in, another State (the suit being 
brought in the latter State), although some of the members of 
the corporation are^not citizens of the State in which the suit is 
brought, and although the State itself may be a member of the 
corporation, and, further, that a corporation created by and 
transacting btisiness in a State, is to be deemed an inhabitant of 
the State, capable of being treated as a citizen, for all purposes 
of suing and being sued. 

The case of City of Wheeling v. Mayor, etc,, of Baltimore, 
1 Hughes, 90, held that, if a corporation is incorporated in two 
States, a citizen of either State may sue it in the other. 

4 Commentaries, Vol. 1, pp. 345*6. 
ft Cited, Kent, op, eii,, Vol. I, p. 346. 
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^liyne J,, in delivering the opinion of the Court in the LautV 
vilU Co. Cose (supra) said (at p. 557): “A corporation 
^^create<l by and doing business in a particular State is to be 
'"darned to all intents and purposes as a person/ although an 
•‘artificial person, an inhabitant of the same State, for the pur- 
“ poses of its incorporation capable of being treated as a citizen 
•'of that State, as much as a natural person. * Like a citizen, it 
‘‘makes contracts,, and though in regard to what it may do* in 
“some particidars it differs from a natural person, and in this 
“especially the manner in which it can sue and be sued, it is 
“ 8 iibstantiall 3 ' within the meaning of the law a citizen of the 
“State which created it, and where its business is done, for all 
“the purposes of suing and being sued.’’ 

Wa.vne J., in his judgment, cited the dictum of Coke; “Every 
“corporation and hody politic residing in any country, riding, 
“cit.v, or town corporate, or having lands or tenements in aii^' 
“shire, qua propriis manihns et suniptihus possidcnt or habeni, 
“are said to be inhabitants there within the purview of the 
•‘statute,’’ and the ease of King v. Gardiner^ in Cowper, where a 
eorporalion M'as held b^* the Court of King’s Bench to come 
within tin* description of occupiers or inhabitants. 

447. Th(‘ High Court of Australia has held that it has to be 
satisfied that in an action, purporting to be betw<‘en r<‘sidents of 
different States, that the plaintiff and defendant are residents of 
different States. On a motion for judgment in Dahms v, 
Hrauilseh, 13 C.L.R., 33(5, an action in the High Court for fore- 
I'losure of an <'<|ni1able mortgage by deposit of title deeds of land 
in Western Australia, the mortgagee being a resident in South 
Australia, and tin* mortgagor’s |>lace of residence being unknown, 
it was held that the High Court had no juristliction, it not 
having been established that the parties at the time of the bring- 
ing of the action were residents of different States. 

Origin A ii Jurisdiction in Constitutional. Qukstions. 

448. Section 7(i of the Constitution provides: “The Parlia- 

“ment may make laws conferring original jurisdiction on the 
“High Court in an^' matter arising under this Constitution or 
“involving its interpretation.” Accordingly^ S. 30 of the 
Judiciary Act 1903 provides: “In addition to the matters in 
“which original jurisdiction is conferred on the High Court by' 
“the Con.stitution, the High Court shall have original jurisdic- 
“tion in all matters arising under the Constitijtion or involving 
“its interpretation.” • 

Section 39 (2) of the same Act further enacts: “The several 
“Courts of the States shall, within the limits of their several 



^'jnriiidietioiis, whetlier Bndi limits are as to loealily, subject* 
^ ^matter, or otherwise, be invested with Federal jurisdiction in all 
“matters in which the High Court has ordinal jurisdiction or 
“in which original jurisdiction can be conferred upon it.” 

Section 40 (1) of the Judiciary Act provides that any cause 
arising under the Constitution, or involving its interpretation, 
which is pending in any Court of a State on appeal, may at any 
stage of the proceedings before final judgment be removed into 
the High Court under an order of the High Court. 

Section 38a (ibid) enacts; “In matters (other than trials of 
“indictable* offences) involving any question, however arising, 
“as to the limits inter se of the constitutional powers of the 
“Commonwealth and those of any State or States, or as to the 
“limits inter se of the constitutional powers of any two or more 
“States, the jurisdiction of the High Court shall be exclusive of 
“the jurisdiction of the Supreme Courts of the States; so that 
“the Supreme Court of a State shall not have jurisdiction to 
“entertain or determine any such matter.’’ 

By S. 40a (1) (ibid) when in any cause pending in the 
Supreme Court of a State there arises any question as to the 
limits inter se of the constitutional powers of the Commonwealth 
and those of any State or States, or as to the limits inter se of the 
constitutional powers of any two or more States, it shall be the 
duty of the Court to proceed no further in the cause, and the 
cause is automatically and without order of the High Court 
removed to the High Court. 

An appeal to the Supreme Court of a State from an inferior 
Court of that State is a “cause pending in the Supreme Court 
“of a State’’ withiu S. 40a of the Judiciary Act (Oeorge Hudson, 
Ltd. V. Australian Timber Workers* Union (1923) 32 C.L.B., 
413.) 

Isaacs J. (at p. 431) said: “The theory of the legislation is 
“plain. The original jurisdiction of the High Court can only 
“exist in certain matters. One of these is the class mentioned 
“in S. 30 as involving the interpretation of the Constitution. 
“The ‘matter’ never comes into existence as such for the pur- 
“pose of S. 40a, until a certain event happens, namely, the 
“arising of the question postulated by S. 38a or S. 40a. The 
“moment that arises the jurisdiction of the Supreme Court 
“vanishes, and the cause passes by force of the statute to the 
“High Court to be dealt with under its or^tuuil jurisdiction. All 
“the rest is procedure. This case was a cause pending in the 
“Supreme CouA up to the instant the fatal point arose, and 
“then the law removed it into this Court.’’ 

449. In the case of Hogan v. Ochiltree (1910) 10 C.L.B., 535, 



Federal Otitdiud Jiirisdictkm 245 

the ynestion 'was whether the matter involved in the case was 
withibii S. 40 of' the Judiciary Act (supra). In August, 1909, 
the )l9lgh Court, in an appeal from the Supreme Court of New 
South Wales, held that the plaintiff had no title to occupy the 
land, in respect of which this action was brought, in the previous 
June. The Legislature of New South Wales subsequently passed 
an Act declaring, in effect, that the plaintiff should be deemed 
to have had a title to occupy the lands in question at that date. 
It was held by the High Court that this did not raise any ques- 
tion under the Constitution, or involving its interpretation, 
within S. 40. The question of the validity of the New South 
Wales Act having been rcferrwi to the High Court by the State 
Court, upon objection taken by counsel for the defendant in that 
Court that this Act was unconstitutional, on the ground that the 
State legislation wa.s in fact a direct interference with the judicial 
functions of the High Court, the High Court, on the plaintiff's 
application, remitted the case to the Supreme Court, and ordered 
the defendant to pay the costs of the application. 

450. In the case of Lee Fay v. V'^meent (1908 ) 7 C.L.R., 389, 
the question was whether S. 46 of the Factories Act 1904 of 
Western Axistralia was ultra vires of the Legislature of that 
State, as involving a diM'rimination contrary to S. 117 of the 
Australian Constitution. The Supreme Court of Western Aus- 
tralia, being under the impression that under the Judiciary Act 
the High Court had exclusive jurisdiction, removed the case to 
the High Court. The High Court, howev«*r, held that the 
Judiciary Act only applies to qm^stions as to the limits inter ae 
of the constitutional powers of any two or more States; the 
<|uestion in this case was not one of that kind, but whether the 
statute in question was within the competence of the Legislature 
of Western Australia under the Federal Constitution; and that, 
therefore, the ground of reference to the High C/Ourt was mis- 
taken, and that the case was cognizable by the Supreme Court. 
But the question whether the local Act was invalid under the 
Constitution was a matter of Federal jurisdiction, and under 
S. 18 of the Judiciary Act the Supreme Court could refer the 
question for the consideration of a Full Court of the High Court, 
lender the circumstances, the High Court treated the case as a 
question referred for consideration of the High Court undef 
S. 18 of that Act. 

451. In the ease of the King v. Maryborough Licensing Court 
(1919) 27 C.L.B., 249, a question of the limitotfiter se of the 
constitutional powers of the Commonwealth and* the State arose 
before the Supreme Court of Queensland, and there were other 
questions, the decision of which might have ended the litigati<m. 
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Without determining any of the questions, the Supreme Court 
referred the case to the High Court. The High Court held that 
the Supreme Court should have proceeded to determine the ques- 
tions other than the constitutional question, and remitted the 
cause for the purpose (following Miller v. Haweis (1907) 5 
C.Ij.R., 80, and distinguishing It. v. Yoking, 27 C.L.R., 100). 

Isaacs J. (at p. 25*5) said: ‘‘The relevant words of the 
American Constitution and in some American decisions were 
^‘copied into the Australian Constitution, and the same reason 
‘‘exists here' for the interpretation of S. 76 (i) as exists in the 
“United States. In . . . Cuyahoga River Power Co. v. 

Northern Realty Co., 244 U.S., 300, the same do<*trine is firmly 
“maintained. ‘If the judgment rested on two grounds, one 
“ ‘involving a Federal question and the other not, or if it does 
“ ‘not appear on which of two grounds the judgment was based, 
“ ‘and the ground, independent of a Federal question, is sufficient 
“ ‘in itself to sustain it, this Court will not take jurisdiction.’ 
“ . . . It is an a fortiori case where no judgment at all has 

“yet been given by the State Court.” 

In George Hudson^ Ltd. v. Australian Timber Workers^ Union 
(1923) 32 C.L.R., 413, the Supreme Court of New South Wales 
had given its decision on an appeal from a magistrate and had 
purported to affirm his decision “subject to the determination of 
“the constitutional question arising herc»in." This was a wrong 
course. 

“If the ap])eal to the Supreme Court could not be completely 
“decided without a decision on the constitutional point, the 
“Supreme Court should have dropped the case, and madi* no 
“order of any sort, for under S. 40a it becomes ‘the duty of that 
“ ‘Court to proceed no further in the cause,’ and all the pro- 
“cecnlings are to be transmitted to the registry of the High 
“Court.” (Per Curiam.) 


Writs of Mandamus and Prohibition. 

452. By S. 75 (iii) of the Constitution the High Court has 
original jurisdiction in all matters: “In wdiich the Common- 
“ wealth, or a person suing or being sued on behalf of the Com- 
“inonwealth, is a party,” and by S. 75 (v) : “In which a writ of 
** mandamus or prohibition or an injunction is sought agaimst an 
“officer of the Commonwealth.” 

By Judiciary^ Act, S. 33 (1): “The High Court ma 3 * make 
“orders or direct the issue of writs: (a) commanding the per- 
“formance b^" any Court invested with Federal jurisdiction, of 
“any duty relating to the exercise of its Federal jurisdiction; 
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*"<^(b) requiring any Court to abstain from the exercise of any 

Federal jurisdiction which it does not possess; or (e) eom- 
‘^atiilbdrng the performance of any duty by any person holding 
*‘olHee under the Commonwealth; or (e) nMndamus,*^ 

453. In the case of The King v. The Registrar of Titles for 
Victoria (1915) 20 C.L.R., 379, the question arose, but was not 
decided, as to whether the High Court has, under S. 75 (iii) of 
the Constitution (supra), jurisdiction to issue a mandamus to 
the Registrar of Titles of Victoria to register an instrument to 
which the Commonwealth is a party,, and which he has impro- 
perly refused to register. Griffith C.J. and Isaacs J. asserted 
that the High Court had power to issue such a mandamus^ the 
lattc*r Justice having no doubt upon the matter. In his opinion, 
the word matters,” in S. 75, included claims resting upon an 
alleged violation of some positive law, to which the parties are 
alike subject, and which, therefore, governs their relations, and 
constitutes the measure of their respective rights and duties. 

Assuming the proceeding is concerned with such a matter, 
*‘the only necessary fact to establish the jurisdiction of the 
”(^ourt under S. 75 (iii) is that the Commonw^ealth is a party.” 
ilhid.) 

454. Ill America, the Supreme Court of the ITuited States has 
h<‘ld, with regard to State officers, that while a State cannot be 
sued in America Avithout its consent, and while a Court cannot 
substitute its own discretion for that of judicial officers, yet that, 
when a plain officdal duty, requiring no ext^rcise of discretion, is 
to be performed, and performance is refused, mandamus will lie; 
and when such duty is threatened to be violated by some positive 
official act, injunction will lie if there is no adequate remedy 
available at law. { Hoorne v. McComh, 92 U.S., 531, at p. 541, 
a case originating in Federal jurisdiction, approved in ex parte 
Young, 209 F.S., 123, at p. 158.) This case points out that the 
power to give the remedy exists where the act commanded is an 
act w’hich does not affect the State in its sovereign or govern- 
mental capacity. 

As to the “official capacity” of the Registrar in the Australian 
case of The King v. The Registrar of Titles (1915) 20 C.L.R., 
379, a distinction w’hieh goes to the root of the matter is the 
distinction betw'een an obligation cast upon an official* as the 
servant of the Sovereign, and a duty cast upon him towards 
third persons, which is the subject of mandamus or of action. 
iU. v. Lords Commissioners (1872) L.R., J Q*B*> 387, at pp. 
398, 399; Fulton v. North (1908) A.C. 451. > 

455. In the Australian case of Horwitz v, ^Connor (1908) 6 
C.L.R., 38, it was held that, where a person is detained in a State 




^ 9eiiteiu» oif a iltate CVmrt, High boiu^ iijia W- 

jiui^ictioxi to ord«r him to be allowed to cOme before the H^h 
G^nrt in order that he may peraonally apply for leave td appeal 
fiMua a jndgmmit of a Court of that State, and that moadatnua 
adll not lie to the Governor in Council of a State, i^o Cotirt has 
jurhidiction to review the €k>vemor V diaeretion in the exercise 
of the prerogative of mer<^. (/bid.) ' 

456. In the case of Wilcox v. Donohoe (1906) 3 C.L.R., 83, 
the appellant was prosecuted by the Customs authorities in a 
Court of Sunpnary Jurisdiction under the Excise Act 1901, and 
was convicted and fined. He obtained a rule nisi for a statutory 
prohibition from the Supreme Court. The matter then came 
before a Judge in Chambers, exercising the powers of the 
Supreme Court, under S. 114 of the Justices Act ^ 1901 (New 
South Wales), who, without going into the merits, discharged the 
rule on the ground that he hi^ no jurisdiction to entertain an 
application for a prohibition against a Court exercising Federal 
jurisdiction. 

The High Court held that the Judge had jurisdiction, inasmuch 
as the appellant was entitled under the Excise. Act, 1901, to apply 
to the Supreme Court for a statutory prohibition, instead of 
appealing direct to the High Court under the Judiciary Act, S. 35 ; 
and that the writ of prohibition referred to in the J'udiciary Act, 
S. 38 (which confers on the High Court, exclusive jurisdiction in 
“matters in which a writ of mandamus or prohibition is sought 
“against an officer of the Commonwealth or a Federal Court”), 
is the prerogative writ for the control by the Superior Courts of 
Inferior Courts from exceeding their jurisdiction, and does not 
include the statutory writ of prohibition in New South Wales, 
which is in reality a form of appeal. It was further held that 
as the amount involved was less than the appealable amount, 
special leave to appeal to the High Court was necessary, but that 
under the circumstances it should be granted as a matter of 
course. 

457. In H. V. Hurray and Cormie (1916) 22 C.Li.B., 437, it 
was held by the High Court that .a Judge of an Inferior Court 
of a State, ifivest^ with and purporting to exerciw Federal 
jurisdietidp, is not an “officer of the Commonwealth” within the 
meahiug and for the purposes of S. 75 (v) of the Constitution. 

The District CouH Judge had exceeded his jurisdiction, when 
dealing with a claim under the Commonwealth Workmen's Com- 
pensation Act 191^ by making certain directions for investment 
of the compensatian awarde^!' On the application of the Com- 
monwealth, an or^der mat was granted for a prohibition on the 
ground of the excess. It was held (Griffith C.J. and Bar^ 
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jf J. disseiitii:^) tliat ^e ^gh luid no juris- 

(iHl^^^fler 8; is (ui) .of the ConStituticm fo niake absolute the 
■ or$^. titsi for prohibition; by Isaacs J., on the ground that; 
al^tnig^ the Commonwealth was a ‘^party*’ within, the meaning 
of JSiC^S (iii)> it had no suitor’s interest in the subject-matter of 
th(| excess of jurisdiction; and by Higgins, Gavan Dufl^, and 
RiCh:4J<i on the ground that the Conimonwf^th was not, within 
the meaning of S. 75 (iii), a “party” ’to the proceedings for 
prohibition. 

Isaacs J. was of opinion that the only portion of the order in 
the c^se, which concerned the Commonwealth as an employer, and 
therefore as a suitor, was right. The Commonwealth had to 
bring its application under either .8. 75 (iii) or S. 75 (v). 
Isaacs J. held the view that a Judge of a State Court, when 
exercising Federal jurisdiction, is not “an officer of the Com- 
“ monwealth.” The Constitution, by Chapter HI, draws the 
clear distinction between Federal Courts and State Courts, 
and, while enabling the Commonwealth Parliament to 
iitilise the Federal services of the State Courts, recognizes 
that they remain “State Courts”. Federal jurisdiction may be 
entrusted to State Courts, and, if so, the Jiidges of those Courts 
exercise the jurisdiction, not be<'ause tiny are “officers of the 
“Commonwealth” — which they are not — ^but because they are 
State officers, namely, judges of the States. 

An “officer” connotes an “office” of some conceivable tenure, 
and connotes an appointment, and usually a salary. The expres- 
sion “officer of the Commonwealth,” has not a fletional meaning, 
but means a person individually appointed by the Common- 
wealth. Isaacs J. referred to the occurrence of the term 
“officer” in S. 51 (xxxix) and Ss. 64, 67, and 84 of the Con- 
stitution. Isaacs J. was of opinion that so far as S. 75 (v) was 
concerned the High Court had no original jurisdiction in the case. 

Isaacs J. was further of opinion that as the Commonwealth 
had no suitor’s interest in the case, the claim made by it was not 
in respect of a “matter” within S. 75. As to whether the Com* 
monwealth, in the circumstances of the ease, was a “party,” 
Isaacs J., after an exhaustive examination of the authorities, was 
of opinion that the Commonwealth was properly in Court under 
S.' 75 (iii) in the strictest sense as a “party”. * 

Higgins J. was of opinion that the Commonwealth was not a».’ 
“party,” stating that its position was analogous to that of a 
next ^end of an infant, or to that of a relator^in an information, 
neither of trhom are parties, though responsible for the costs. 

, In the opinion of Qavan Dufity and Rich JJ., the word ‘ ‘party” 
must be given the meaning which lawyers ordinarily attadi to it,. 
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namely, ** party to the record The Commonwealth conld not 
be a “party to the rt?cord“ in the present case. 

Griffith C.J., in his dissenting judgment, defined “matter” as 
including any case whatever in which the exercise of the judicial 
power of the Commonwealth is involved. 

458. In the case of The King v. The Governor of the State of 
South AuHtralia (1907) 4 C.L.R., 1497, it was held that the 
Governor of a State, in iasuing a writ for the election of senators 
under S. 12 of the Constitution, is acting in the capacity of the 
constitutional head of the State, and not as an officer of the 
Commonwealth within the meaning of S. 75 (v) of the Con^itu- 
tion. Consequently, mandamus will not lie to the Governor of a 
State to compel him to do an act in his capacity of Governor. 

459. In the case of Clancy v. Butcher^s Shop Employees (1904) 
1 (^.L.R., 181, at p. 196, the question arose whether prohibition 
lay from the Supreme Court of New South Wales to the Arbi- 
tration Court of New South Wales. S. 32 of the Industrial 
Arbitration Act 1901 (N.S.W.), provides: “Proceedings in the 
“Court shall not be removable to any other Court by certiorari 
“or otherwise, and no award, order, or proceeding of the Court 
“shall be vitiated by reason only of any informality or want of 
“form, or be liable to be challenged, appealed against, reviewed, 
“quashed, or called in (piestion by any Court of judicature on 
“any account whatever.” 

It was argued that this section altogether excludes the juris- 
diction of the Supreme (\>urt to interfere with the proceedings 
of the Arbitration Court in any way. 

Griffith C.J. considered that to uphold the contention would 
be in eflPect to give the inferior court unlimited jurisdiction. 
Hence the High Court held that, notwithstanding the section 
cited, prohibition would lie to the Court of Arbitration from the 
Supreme Court, if it exceeded its jurisdiction. 

460. In the Tramways Case (No. 1), 18 C.Ij.R., 54, the High 
Court held that jurisdiction to issue prohibition is in its nature 
original and not appellate ; that the term “officer of the Common- 
“ wealth,” in S. 75 (v) of the Constitution includes judicial 
officers of the Commonwealth properly so called, and therefore 
includes the President of the Commonwealth Conciliation and 
Arbitration Court;*'* hence original jurisdiction had been con- 
ferred by S. 75 (v) of the Constitution on the High Court to 
issue prohibition to the President, and therefore S. 31 (1) of the 
Commonwealth Cgnciliaiion and Arbitration Act 1904-1911, so 
far as it purported to take away from the High Court the power 

As to the Commonwealth Conciliation and Arbitration Oburt not being a 
•Court properly so called, Waterside Workers v. Alexander, 25 C.L.R., 434. 
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to i»Kue prohibition in respect of au award or order of the Com- 
monwealth t'ourt of Conciliation and Arbitration, was invalid. 

Griffith C.J., in the course of his judgment, said that it was 
urged that the word “officer’' in S. (v) does not include 
judicial officers properly so called, but only officers who, although 
not judicial, exercise judicial functions. The term “prohibi- 
“tion“ was well known to Biiglish law in coniiei*tion with 
n^trainiiig inferior Courts or tribunals which usurp jurisdiction. 
He could find no ground for so limiting the word. “It cannot 
“!)<• maintained that a Judge of an Ijiferior Federal Court is not 
‘*an officer of the Commonwealth within the meaning of this 
“('hapter (111) of the Constitution.'’ 

Isaacs J. cxpresstHl himself to have been irresistibly h*d to the 
conclusion that vutndamits for refusal to entertain a matter 
within the jurisdicti<ui, aiul prohibition against entertaining a 
matter witliout or in excess of jurisdiction, do not fall within 
the appellate jurisdiction of the High <*ourt. The High Court 
is not a common law (’oiirt, but a statutory Court ; the 
stitution does not endow the High Court with all the j>owers of 
tlu» Court <if King’s B<*uch. S. confers the appellate juris- 
diction. The ordinary meaning of “appeal" is confined to cases 
when*, on the substantial matter in litigation, tlu' (\iurt appealed 
to may make its own order, the order which the jirimary (\uirt 
shouhl have made. Its use in the Constitution is such as to 
iiulicatt* that it means the ssime thing in relation to tlu» High 
(’oiirt as it does with reference to the Privy C^ouncil. 

Isaa<*s J. had not seen any instance in which the Judicial 
Committee had dealt with an application to it for a writ of 
])rohibition. There are three cases of wayidamus. In in re Mnh\ 
II Moo., P.C.C., ir>0, an application for manilfinnts was refused 
im the ground that the Hoard had no prectnlent for issuing, and no 
power in them sitting as a C’ourt of Error, to issue a ntauflamns 
to thf» Court below. Tn in re Manning, H Moo., P.C.(\, 154, the 
(’ourt of Common l^leas of Antigua refused to order a judgment 
to be enter(‘d up for the ])laintifi*. From this a writ of error was 
taken to tin* C’ourt of Error in the Island. The (Nmrt refiiwd 
to proceed. An application was made to the Privy (\>uricil for 
leave to appeal from both (’ourts. As to the Lower (’oiirt, the 
appli(*ation failed, because at that time no writ of error lay 
direct from tliat Court to the Privy Council. As to the C^ouri 
of Error, the application was in the nature of a mandamus, for 
which, following Muir*s Case, the Privy f’^^uneil found no pre- 
cedent. Manning's Case was followed in in^e Whitfield, 5 Moo., 
P.C.C. 157, at p. 160. 

T.saaes J. cited, as a converse case showing where an appeal does 





lie, Hurrish Chunder Chowdry v. Kali Bundari Debia, L.B. 10, 
Ind. App. Cae., 4, in which an Indian Judge entertained, but re- 
fused an application for execution of a Privy Council decree, 
basing his refusal on his view of the law applicable to the cai^. An 
^*appeal^^ by statute lay to the Pull Court from judgments”. 
The Full Court thought the refusal was not a ^^judgment,” on 
the ground that the primary Judge had no jurisdiction to inquire 
as to a right to executioz^ and had therefore usurped jurisdiction. 
The Privy (council treated the refusal as a judgment, the Judge 
having made an order, and the Judicial Committee said that he 
was within his jurisdiction, but that usurpation of -jurisdiction, 
if it had occurred, would have been a valid ground of appeal. 

461. In the Builders* Labourers* Case (1914), 18 C.L.R., 224, 
it was held that where Ihe President of the Commonwealth Court 
of Conciliation and Ai'bitratioii has, without jurisdiction, made 
an award, prohibition will lie to prevent further proceedings in 
that Court under the award. 

462. In the ease of R. v. Hibblc (1920), 28 C.L.R., 456, it was 
held that prohibition would lie against a special tribunal con- 
stituted under the Industrial Peace Act, although there was no 
))ower in the tribunal to enforce its awards. 

463. In the ease of B. v. Macfarlane; e.p. O^Flanagan (1923) 
32 O.L.R., 518, the prosecutors were British subjects born in 
Ireland, who had arrived in Australia on a British passport. The 
Minister acting under the Immigration Act 1901-1920, S. 80 (d), 
summoned the prosecutors to appear before a Board, appointed 
1 hereunder, to show cause >\hy they should not be deported from 
the rommonwculth. The High Court held that, inasmuch as the 
Board was a mere ministerial advisory body, exercising no judi- 
cial functions, prohibition would not lie to such' Board. 


The High Court Not De^^’ide Abstract Questions. 

464. Nothwithstanding the provisions of Part I, Order III, R. 1, 
of the Rules of ihe High Court 1903, ^^An action shall not be 
“open to objection on the ground that a merely declaratory 
'^judgment or order is sought thereby,” the High Court will 
not entertain abstract questions of law, or give an opinion as to 
the power of the Commonwealth to enact certain legislation 
where the opinion cannot be followed up by an effective order 
(cf. m rc Judiciary Act (1921) 29 C.L.R., 257). Therefore, 
where an action had been brought in the High Court to restrain 
the registration of ik trade mark under Part VII of the Trade 
Marhs Act 1905, and the application for registration was with- 
drawn before the action came on for hearing, on a reference to 
the Full Court of the question whether the Parliament had power 









aet Fart VII of tliat Aet, the Court refused to entertain 
HU)^ question, and ordered the case to be struck out. {Brvee ▼. 
21^1 ConmonweaUh Trade Marks Label Associotion, 4 
1569.) 

O’Connor J. said the duty of the High Court **18 limited to 
< 'determining ric^ts of persons or of property which are actually 
controverted in the particular case before it . . . but the 
Court is not empowered to decide moot questions or abstract 
“propositions, or to declare for the government of future cases 
“principles or rules of law which cannot affect the result as to 
“the thing in issue in the case before it. No stipulation of 
“parties or counsel, whether in the case before the Court or in 
“an 3 ’ other case, can enlarge the power or affect the duty of the 
“Court in this regard.” 

465. The High Court will not make a declaratory order declar- 
ing certain statutory regulations to be invalid where the facts 
upon which the claim, to a declaration is based are purely hypo- 
thetical: Lima Park, Ltd. v. Commonwealth of Australia (1928) 
32 C.L.K., 596 (contrast Avtomatie Totalizators, Ltd. v. Federal 
Commissioners (1920) 27 C.L.R., 513 (Btarke J. in the Luna 
Park Case doubted this case), and distinguish W.dr A. Me Arthur, 
Ud V. State of Queensland (1920) 28 CMj.R., 530 (where there 
was an allegation that the plaintiffs’ trade would be destroyed if 
the statute were valid), and Commonwealth v. Queensland (1920) 
29 C 1j R , 1 (where there was a trespass bj’ the State upon the 
legislative power of the Commonwealth).) 

466. In respect of an arbitration as to the value of land 
acquired under the Federal Lands Aequisition Aet 1906, the only 
authority for w'hich was the agreement of the parties to it, the 
High (’ourt had no jurisdiction to make either the submission or 
the award a rule of Court {Minister for Home and Territories v. 
Tee.sdale Smith (1920) 28 C.L.R., .584). 


Costs in Criminal Cases. 

467. The High Court has jurisdiction under the Judieiary AeJ, 
S. 26, to order a person who has been convicted before the High 
Court in a criminal proceeding to pay the costs of the trial 
(R. V. Snow (1919) 26 C.L.R., 506). 



CHAPTER XXIX 

FEDERAL APPELLATE JURISDICTION. 

468. By 8. 73 of the Australian Constitution “The High Court 
“shall have jurisdiction, with such exceptions and subject to such 
^ * regulations as the Parliament prescribes, to hear and determine 
“appeals from all judgments, decrees, orders, and sentences: 

“(1) Of any Justice or Justices exercising the original 
“jurisdiction of the High Court; 

“(2) of any other Federal Court, or Court exercising 
“Federal jurisdiction; or of the Supreme Court of 
“any State, or of any Court of any State from which 
“at the establishment of the Commonwealth an apj)eal 
“lies to the Queen in Council.” 

The Central (.^ourt of the Territory of New Guinea is such an 

other Federal Court.” (Mqinkn v. Custodian of Es%>ropriated 
Property (1924) 34 C.L.K,, 297.) 

The Judiciary Act 1903 and its amendments contain the (‘xeep- 
tions and regulations prescribed by the Federal Legislature. 

469. The appellate jurisdiction of the High Court ('xt(‘nds to 
all judgments of the High Court, in the exercise of its original 
jurisdiction, whether in Court or in Chambers (Constitution, 
S. 73; Judiciary Act, S. 34), subject to the limitations that no 
appeal lies, as to costs, except l>3" leave of the primary High 
(Vnirt, so exercising original jurisdiction (Judiciary Act, S. 27), 
and that no appeal lies in a criminal matter without special 
leave of the High Court (Judiciary Act, S. 77). 

470. The appellate jurisdiction of the High Court, with respect 
to judgments of the Supreme Court of a State, or of any other 
Court of a State from which at the establishment of the Common- 
wealth an appeal lay to the Privy Council, extends: 

(a) to any judgment (whether in the exercise of invested 
Fedei*al jurisdiction or not)^ which, whether final or 
interlocutory, is in respect of any sum or matter at issue 
amounting to or of the value of three hundred pounds at 
the least, or involves any claim, demand, or question re- 
lating to or respecting any property or any^ civil right, 

1 The Judiciary Act^ S. 35, bo far as appeals to the High Court arc 
couccrncd, places all j^dgtneiits of a Supreme Court on the same footing, 
whether exercising Federal jurisdiction or otherwise, DaJgamo v, Hannah 
<ta03) 1 C.L.B., 1. 
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amounting to or of the value of three hundred pounds, or 
affects the status of any person under the laws relating 
to aliens, marriage, divorce, bankruptcy, or insolvency 
(Judiciary Aci^ S. 35) (but leave of the Supreme Court 
or the High C’ourt is a condition, px^ecedent to the insti- 
tution of an appeal from an interlocutory judgment) 
(ibid) ; 

(h) to any judgment, whether final or interlocutory, and 
whether in a civil or ci*iminal matter with i-espcct to 
which the High Court gives special leave to appeal ; 

(c) or to any judgment of the Supreme Court of a State, 
given or prcwiouneed in the exercise of Ptnleral juris- 
diction, in a matter pending in the High t\nirt (ihid). 

The word “judgment” includes in all the cases above men- 
tioned “any judgment, de(*ree, order, or sentence” (Judiciary 
Act, S. 2). 

471. The appellate jurisdiction of the High Court with respect 
to <lecisions of State Courts (other than Stale Supreme (Vmrts), 
or of a Judge of a Stat<‘ Supreme Court, wlu^ii exercising Federal 
jurisdiction, extends to all cases where an appeal li(*s to the State 
Supreme Court (J udteiary Act, S. l\\)) ; that is to say, the posi- 
tion as to appeals to the High Court from State (N>urts when 
exercising F<‘deral jurisdiction is: 

(a) in cases befor(‘ the Supn*inc (*ourt, the ordinary condi- 
tions as to a])))eal to the High Court apply, as in cases 
when the Supreme (’ourt is exercising State j\irisdic- 
tion ; 

(b) in cases before a Judge of the Slate Su])reme (N)urt, an 
appeal lies to the High Court direct wher** an appeal 
would lie from that Judge to the State Supreme Court ; 

(c) in eases before other State (V)iirts, an, ajipeal lies to the 
High Court direct in all cases wlu^re an appeal would lie 
from that (Vuirt to the State Supreme (*ourt. 

The last-mentioned eategory enables an ajipeul to be taken to 
the High (’ourt direct from State inferior Courts in any ease, 
e.g., arising under Federal laws. 

The language of S. 39 (2) (b) of the Judiciary Act is: 

Wlienever an appeal lies from a decision of any C’ourt or Judge 
"*of a State to the Supreme (Wrt of the State, an appeal from the 
“decision may be brought to the High CVmrt.” 

The words “Court or Judge of a State” in this s(^-tion do not 
include a Judge sitting in (Chambers, exercising the jurisdiction 
of the Supreme Court; the words mean som^ Court or Judge, 
other than the Supreme Court, and do not apply to the case of a 
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Jii^e exercisiiig the powers of the Supreme Court, or to the 
Supreme Court otherwise constituted {Wilcox v« Donokoe (1906) 
8 C.L.B., 88). 

472. The term '^Supreme Court*’ (in S. 73 (ii) of the Consti- 
tution) designates the State Supreme Court, in all cases in which 
an appeal lay, whether as of course or by etpeeial leave, to the 
Privy Council, and hence includes the State Supreme Court, of 
first instance as well as of appeal, and therefore : 

(i) a single Judgp of a State Supreme Court, siiting in 
Chambers : 

(ajf on the determination of an originating summons 
{Parkin v. James (1905) 2 C.L.R., 315; Blake v. 
Bayne, 6 C.L.R., 179 (P.C.) ) ; ^ 

(h) on an appeal by way of case stated under the 
New South Wales Justices Act 1902 (Saunders v. 
Borthiitle (1904) 1 C.L.R., 379); 

(c) on an interpleader summons under Victorian Rules 

’ of Supreme Court (O ^Connor v. Qutnn (1911) 12 

C.L.R., 239) ; 

(ii) a Judge at Nisi Prius empowered after verdict and 
argument on motion for judgment to draw inferences 
of fact not inconsistent with the* jury’s findings 
(Bufhaium Byrnes (3906) 3 O.L.R., 704); 

(iii) a State Supreme Court acting under statute as a Court 
of Criminal Appeal (Stewart v. Th^ King (1921) 29 
C.L.R., 234). 

Thus no special leave, nor intermediate appeal to the State 
Full Court, is a condition precedent to appeal from the final 
judgment of the Supreme Court, pronounced by a Judge, sitting 
as a Court of first instance, in respect to any matter of the value 
of three hundred pounds. 

473. But a Judge of the South Australian Supreme Court, 
when exercising jurisdiction under the Land Clauses Consolida- 
tion Act 1881 (S.A.), is a persona dciiqnata, and not the Supreme 
Court, and hence no appeal lies as of right® (C. A. MacDonald, 
Ltd, V. South Australian Railways Commissioner (1911) 12 
CMi.R., 221) ; so also is a single Judge adjudicating on disputed 
elections under the Western Australian Electoral Act 1904 a 
special tribunal (Holmes v. Angwin (1906) 4 C.L.R., 297, but 
contrast Lever Bros, v. O, Mowhng dk Son, 6 C.1j.R., 136) ; so 
also there is no appeal from the Court of Industrial Arbitration 
of Queensland (Mutual Life and Citizens* Assurance Co,, Ltd. v. 
Thiel (1919) 27 < .L.R., 187). 

2 As the ease was fully argued ou the merits, following the praetiee*of 
the Privy Council, the High Court expressed an opinion on the merits (see 
Tronson v. Dent, 8 Moo, P.C.O. 419). 



^ AppdUat^ 2^ 

The decision of the High Court, in the exercise of its 
app^ate juri^iction, is final and conclusive (Constitution, S. 
73), to the extent that no appeal lies as of right from such deci- 
sion to any Court at all; but the Privy Council mey grant 
sp^ial leave to appeal to itself (Constitution, S. 74) in all cases, 
other than those involving questions as to the limits inter se of 
the constitutional powers of the Commonwealth and those of any 
State or States, or as to the limits inter se of the constitutional 
powers of any two or more States, in which eases the certificate 
of the High Court is required; but the requisite certificate, 
having been obtained from the High Court, the appeal lies of 
right, without further leave (Constitution, S. 74). 

It is to be noted that the Parliament of the Commonwealth 
may (subject to reservation for the Crown's assent) make laws 
limiting the matters in respect of which the special leave of the 
Privy Council may be asked (ibid). 

Thus, the Commonwealth Legislature may, with the approval 
of the Crown, take awa>' altogether the appeal to the Crown in 
Council, and r<‘nder the decisions of the High Court absolutely 
conclusive. 

475. The position, then, in the States, with respect to any judg- 
ment in an ordinary common law action or equity suit in a State 
Court, from which at the time of Federation an appeal lay to the 
Privy Council, is this: The dissatisfied party if the subjecjt- 
matter involved is under three hundred pounds, and is not 
implicated with the question of status under divorce, etc., laws, 
is without right (without leave) of appeal from the State 
Siipreme Court at all : either the Privy Council or the High 
Court may give special leave. If the subject-matter involved 
exceeds three hundred pounds, but is under five hundred pounds, 
the proposed appellant may appeal, as of right, to the High 
Court, but he has no appeal to the Privy Council without leave 
of that body. If the subject-matter involved is of the value of 
five hundred pounds, he may, as of right, elect to which tribunal, 
the High Court or the Privy Council, he will appeal. If he 
ai)peal to the High Court, then no further appeal will 
lie to the Privy Council, without leave of that body (leave 
which, he having made his election, the Privy Council will not 
readilj" give).® The decision of the High Court is final and 
conclusive always, unless special leave to appeal can be obtained 
from the Judicial Committee. 

The amount in respect of which, or excess of which, appeal lies 
to the Privy Council, as of right, from the Supreme Court of an 
Australian State is fixed by Order in Council at five hundred 

^ Bee post, par. 562, post* 
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pounds. (Sec Safford and Wheeler, The Praetiee of the Prw^ 
CowneU, p. 596, referring to the respeetive Orders in Couneil.) 
The appealable amount yaries for the Colonies, other than the 
Australian Colonies, of the Empire.* 

476. The powers of the Commonwealth Parliament, so far as 
r^^ards the appellate jurisdiction of the High Court, are limited 
to: 

(a) prescribing ** exceptions” from the otherwise unre* 
stricted jurisdiction conferred by the Constitution; 

(b) prescribing regulations as to the exercise of the right 
of appeal, i.e., as to time, security, procedure, and 
similar matters; 

(e) modifying the restrictions and conditions prescribed by 
the Orders in Council as to appeal from the Buprcme 
Courts exercising State jurisdiction. 

The Parliament of the Commonwealth has no authority to crc'atc 
any additional appellate juriadiction. 8. 35 of the Judiciary 
Act 18 to be regarded, not as a provision for creating rights of 
appeal, but as a provision making exceptions from the jurisdic- 
tion conferred by the Constitution, and pn^scribing regulations as 
lo its exercise (Dalgarno v. Hannah (1903) 1 C.L.R., 1). 

477. The (\mstitution forbids the Federal Legiblature to pre- 
vent the High Court from taking any appeal from the Supreme 
Court of a State in any matter in which, at the establishment of 
the Comm<inwealth, an appeal lay to the Privy Council, (‘ither 
with or without leave of the Privy Council (Parfetn v, James 
(1905) 2 C.Ij.R., 315). No State Legislature can take this right 
of appeal away (Peterswald v. Bartley (1904 1 C L.ll , 497, at 
p. 499). 

478. An appeal to the High Court from a decision of a Court 
of Petty ScHsions of Victoria, exercising Federal jurisdiction, in 
the case of a civil debt recoverable summarily, when the sum 
involved does not exceed five pounds, may, under the Buies of 
the High Court, be brought, by w’ay of order, to review, notwith- 
standing that by the Victorian Justices Act 1904^ S. 21, in such 
a case, the granting of an order to review is prohibited. (Pren- 
tice V. Amalgantated Mining Employees^ Association of Victoria 
(1912) 16 C.L.R., 235.) 

4 Todd, Parliameutary Governmeut of the Colouies, p. 309, cites City of 
Montreal v. Derbin, m which one party appealed from the Provincial Ck>art 
of Canada to the Supreme Court, and tlie other to the Privy Council. The 
same situation could ^rise in Australia. See Todd (p. 307) as to the argu- 
ment for the retention of the Privy Council’s jurisdiction. See also X^lw 
^^uarterly Beview, Vol. XXIII, Prof. Moore ; and Commonwealth tisw 
Beview, Higgins J. 
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The High t'oiirt is “a superior Court of Becord** (Judi- 
Act 1908-1920, 8. 4), and Justices of the High Court, sub* 
to the Constitution and Commonwealth statutes, can exercise 
4^1 the inherent powers of a Judge as a depository of the royal 
judicial power, ^ but uevertheless it is a statutory Court, and the 
Constitution does not, in general terms, endow the High (vourt 
with all the pow'ers of the Court of King^s Bench (Tramways 
Case (No. 1) (1913) 18 C.L.R,, 54, per Isaacs J.). 

480. The Rules of the High Court 1911, by Part 11, 8. IV, 

R. 1, provide that appeals to the High Court from decisions of 
inferior* courts of a State, in the exercise of .Federal jurisdic- 
tion, are to be brought in the same manner, as presi*ribed by the 
law of the State, for bringing appeals from the same Courts to 
the Supreme Court of the State in like matters. Where, by the 
law of a State, the procedure for appealing from an inferior 
court to the Supreme Court is by an order nisi to review, granted 
by a Judge of the Suprc‘inc the proeediire for appealing 

to the High (\iui*t from the inferior court, when exereising 
Federal jurisdiction, is by an order nisi to review, granted by a 
♦lustiee of the High Court, and a Judge of the Supreme (Vuirt of 
that State has no jurisdietion to grant an order nisi to review 
returnable before the High (\mrt (Symo7is v. City of Perth 
(1922) 30 (Uj.R., 433). 

481. Where an appeal from a Court of Petty SesKions of 
Western Australia to the High (\mrt is brought by way of order 
fo review, the High (\)urt may enlarge the time for obtaining the 
order nisi, notwithstanding that the time limited by the State 
Justices Act had expired (per Higgins J. in M unwiais v. i'o^n- 
monwealth Electoral Officer (W.A.) (1923) 32 C.L.R., 500). 

482. In the ease of Jjondon Bank of Australia, Ltd, v. Kendall 
(1920) 28 C.L.K., 401, it was contended that it is iricuiiibeiit on 
an appellate tribunal to leave a finding of fact by a Judge undis- 
turbed, unless it was so eleayly wrong that no pcissible <loubt 
whatever could exist. 

Isaacs and Rich JJ. (at pp. 400-7) pointed out that tlie argil- 
ment would result in making the finding of a Judge c*<|uivalent 
to the verdiet of a jury, and said : **But where the law says that 
“the Court, and not a jury, is to determine the facts, and 
“also says that an appellate Court can be asked to reeonsider 
“them, and therefore should reconsider them, it is the duty of 
“the appellate tribunal (and it is the statutory right of the 
“litigant who invokes it, to require of it theeperformanee of that 
^*duty) to determine for itself the true eflfeA of the evidence, so 

S£.g., dismiss a cause as an abuse of process independently of Order 
XlilV, r. 1: ef BM'c v. Bay tie, 6 CX.R., 179. 
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^^far as the circumstances enable it to deal with the evidence as it 
appeared in the Court of first instance. ... So far as the 
conclusions depend on materials such as demeanour, which the 
^ beamed primary Judge alone could have access to, we cannot 
^^say he was wirong. So*far as the materials he possessed are 
equally before us, we are bound to form and express our own 
‘^opinion.” (See Commissioners of Taxation (N, 8 . W.) v. Eng- 
lish, Scottish and Australian Bankj 36 T.L.B., 305 ; Dearman v. 
Decurman^ 7 C.L.B.., 549; Ruddy v. Toronto Eastern Railway, 
86 L.J. P.C., 95; Dominion Trust Co. v. New York Life Insur- 
ance Co. (1919) A.C. 254; Montgomerie cfe Co. v. Walla^ge James 
(1904) A.C. 73; Strathlorne Steamship Co. v. Baird (1916) S.C. 
(H.L.) 134; Clarke v. Edinburgh Tramways, 56 S.L.B., 303.) 

483. In the case of Bell v. Stewart (1920) 28 C.L.B., 419, an 
appeal was had to the High Court from the Petty Sessions against 
a conviction under a S^ederaP statute by means of order nisi to 
review, pursuant to the Constitution, S. 73, and the Appellate 
Hides, S. IV, B. 1 . It was argued that on orders nisi to review 
orders made by Courts of Petty Sessions, the Supreme Court 
would not, on appeals on questions of fact, reconsider the evi- 
dence and give its own independent judgment, but would uphold 
the decision of the Court below, if that decision wore such as a 
reasonable man might give. Knox G.J., Gavan Duffy, and 
Starke JJ. (at p. 424) observed: ‘‘The argument is bas(^ upon 
“ a misunderstanding of the Appellate Rules. The right of appeal 
“is given by the Constitution, and the Appellate Rules do not 
“limit that right, but merely regulate the procedure by whicli 
“the appeal is brought. It follows that it is the duty of this 
“Court in the present case to give its own judgment, according 
“to its own opinion, in the same manner as on appeals from a 
“Judge sitting without a jury.“ (See also Dearman v. Dear- 
man, 7 C.Ii.B., 549.) 

The Verdict op a Jury Not Within the AppEiiiiATE Juris- 
diction OP THE High Court. 

484. Neither the verdict of a jury, nor a judgment founded 
upon a general verdict of a jury, falls within the appellate 
jurisdiction of the High Court conferred by S. 73 of the Con- 
stitution. 

In Mttsgroxye v. McDonald (1906) 3 C.L.R., 132 (applied in 
Menges v. The{ Kinq (1919) 26 C.L.R., 369) it was held that an 
appeal does not lie«to the High Court from a verdict of a jury, 
or from a judgment of the Supreme Court founded upon a 
general verdict of a jury, except by way of appeal from a decision 
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o§^te Supreme Court in an application for a new trial ; and 
that an application for a new trial, after verdict, upon whatever 
gmiind, does not fall within S. 73. 

Orifl5th C.J. referred to the Privy Council rule that an appeal 
does not lie to it from a verdict of a jury, or from a judgment 
of the Court founded upon it, imlcss there had been a previous 
application to the Supreme Court for a new trial. He held that 
the provisions of the Constitution, <*onfeiTing appellate jurisdic- 
tion upon the High Cotirt, should be read in the light of this rule, 
and that, if they are so read, an application for a new trial after 
verdict, upon whatever ground, does not fall within the words 
•‘appeals from all judgments, decrees, orders, and sentences'" of 
Federal CV>nrts or Supreme Courts. “Independently of authority 
“we are le<l to the same eoneliision by a consideration of the 
“nature of the jurisdiction exercised by the common law Coui-ts 
“in granting new trials.”® 

485. In the case of Brisbane Shipwrights* Provident Union v. 
Ueggie^ 3 ('.L.K., 68(i, the High Court followed Musgrove v. 
McDonald^ 3 C.L.R., 132, and held that an appeal lies to the 
High Court dire(*t from the judgment of the Supreme Court of a 
State, fouiide<l u]Km a spe<*ial verdict of a jury, but the verdict 
itfw'lf <*aniiot be impeached upon the hearing of the appeal, which 
must be considered exclusively upon the facts, found, and 
appearing on the record. 

Griffith C.J., delivering the judgment of the Court, said: “As 
“no applieation was made to the Supreme Court for a new trial, 
“it is not now open to the appellants to impeach the findings of 
“the jury. The niatti*r must, therefore, be considered exclu- 
“sively upon the facts as found by the jury and appearing upon 
“the record, in the same manner as formerly upon a bill of 
“exceptions on a special verdict.” 

4*86. In Buchanan v, Byrnes (1906) 3 CJj.R., 704, an appeal 
from the Supreme Court of Queensland, the ease of Musgrove v. 
McDonaldy 3 C.L.R. , 132, was distinguished, and the High Court 
held that where, under the practice of the State Supreme Court, 
the Judge at Nisi Prius has power, after verdict and argument 
on motion for judgment, to draw all ncce8.sary inferences of fact 
not inconsistent with the findings of the jury, and enter judgment 
for either party, an appeal lies direct to the High Court without 
the netfessity of an intermediate appeal to the Pull Court of the 
State. 

487. In Baume v. The Commonwedlih (19Qp) 4 C.L.R., 97, the 

** The ifigti Court following' the practice of the Privy Council (Tronson v. 
Dent, g Moo. P.C.C., 410) heard the whole matter before deeiding the objec* 
tion to jurisdietion. 
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euildied, and it was held that the High Court has junsdietion to 
ioateitain a motion for a new trial after the verdiet of a jury 
: in the Snpreme Court of a State exereising Federal jurisdiction 
• under S. 39 of the Judiciary Act. But, in the Commonwecdth v. 

' the Briabane Milling Co., Ltd. (1916) 21 O.L 1 .R., 339, tiie case of 
Baume v. The Commonwealth was overruled, and Muegrove v. 
McDonald aiSrmcd, the High Court holding (Isaacs and Powers 
jj. dissenting) that the High Court has no jurisdiction to enter- 
tain an application entered by way of appeal or by way of motion 
for a new trial after a verdict of a jury in an action in the 
"Supreme Court of a State exercising Federal jurisdiction. 

Griffith C.J. said: ** A preliminary objection was taken that 
“an application by way of appeal for a new trial after verdict 
“of a jury in an action pending in the Supreme Court of a State 
“does not lie to the High Court, and in support of the objection 
“the ease of Musgrove v. McDonald was cited. That case, which 
“was a considered judgment of the whole Court, as then consti- 
“tuted, cannot be distinguished from the present case, unless* the 
‘ ‘ fact that in this case the Supreme Court was exercising Federal 
“jurisdiction is a valid ground of distinction. The plaintiffs 
“rely on the case of Baume v. The Commonwealth, which was 
“also an action in the Supreme Court of New South Wales 
‘ ‘ exercising Federal jurisdiction, and in which this Court allowed 
“the validity of the distinction. In the case of B. v. Snow, 20 
“C.L.R., 315, three members of the Court expressed the opinion 
‘ ‘ that the first case w'as rightly, and the second wrongly, decided. 
“I pointed out that Baumr’s Caee, which was not a considered 
“judgment, had proceeded upon a manifest misapprehension of 
‘,‘the effect of S. 2 of the Judiciary Act. . . . The only other 
“suggested foundation is that an application for a new trial is, 
“in a sense, an appeal. In Musgrove v. McDonald the Court 
“held that it is not an appeal within the meaning of 8. 73 of 
“.the Constitutimi. I adhere to my opinion, expressed in Snow’s 
**Case, that this case was well decided. The appellate jurisdie- 
‘ ‘ tion of this Court is conferred by the Constitution, and cannot 
“be added to by the Parliament. The Parliament could not, 
“therefore, even if it had attempted to do so, have conferred upon 
“the High Court the jurisdiction sought to be invoked.” 

488. In the case of Dagnino v. Bellatii, 11 App. Cas. 604 
(cited by Barton J, in The Commonwealth v. Brisbane Milling 
Co. (1916) 21 C.L.R., 559), the Privy Council said it would be 
very inconvenient ii parties without moving the Supreme Court 
of Gibraltar, from a judgment of w'hich Court, founded on the 
Veidict of a Judge and assessors, an appeal was sought to be 



b]|Kht, wvAd be at liberty to aak Her Majesty in Oouneil to set 
the judgment cm the ground that the verdict was wrong. 
Har Majesty 'cannot alter the verdict or set it aside, and the 
Board conlcl not advise the Grown to order a new trial, the 
parties not having applied to the Gibraltar Supreme Court in the 
ordinary way instead of going to the Privy CounciL 

489. In R. v. Snow (1915) 20 C.L.R., 315 (applied in Menges 
V. The King (1919) 26 CJj.R., 869), on the trial of the accused 
i>efore a Judge (sitting as a Judge of the Supreme Court of 
South Australia exercising Federal jurisdiction) and a jury on 
an indictment for trading with the enemy, the Judge held there 
was no evidenee to go to the jui-y. He thereupon directed the 
jury to find a verdict of not guilty, pointing out that it was a 
familiar practu*e for judges so to direct juries, and for juries to 
act on the dire<«tioii, but that he did not know what would happen 
if the refused to follow the direction. He then asked eaeh 
juror separately whether he approved of the entry of a verdict 
of ‘*not guilty.” Ea44i juror indicated, in turn, his approval, 
and tin* accused was discharged. 

The Crown applied for special leave to appeal to the High 
C’ourt from the judgment of acquittal, or alternatively, from the 
<Hret*tion of the Judge. Four of the Justices of the Full Bench 
concurred in refusing leave, but on the question as to whether an 
appeal lies to the High Court from a jury’s verdict of acquittal, 
the Court was equally divided Griffith (’,J., Qavaii Duffy 
and Rich JJ. defiiiiteh answered the (|uestion in the uegativt*. 
Isaacs and Higgins JJ. were of o]>iiiio]i that an appeal would lie. 
Powrers J., whilst he agreed with Isaacs and Higgins JJ. that the 
High Court had jiiri-^dietioii to grant the leave asked for, yet 
iielfl the present w'as not a ease for sp<*eial leave. 

Griffith C.J.’s judgnumt eommenees ,w ith the undoubtedly eor- 
re<*t premiss that, at the establishment of the Commonwealth, no 
new' trial could he granted after an aequittal under the laws of 
South Australia, or any of the Australian (’olonies. Did the 
Constitution, he inquired, give authority to grant such a new 
trial! S. 78 of the Constitution confers upon the High Court 
authority to hear and determine appeals from all ” judgments, 
“decrees, orders, and sentences’* of the Supreme Ciourts of th<‘ 
States, The South Australian Supreme Court, on appeal, could 
not have made the order for a new' trial in this case, therefore if 
the High Court has jurisdiction to make such an order the juris- 
du'tion exercised by the High Court is in the nature of original 
and not of appellate jurisdiction. But tbe words of 8. 73 
confer appellate and not original jurisdiction.* The Chief Justice 
asserted that if so revolutionary a change as was contended for 
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had been within the intention of the framers of the Ck>nstitutiony 
such a change would have been expressed in clearest language. 
On the contrary, he found in S. 80 of the Constitution an indica- 
tion of an opposite intention, for S. 80 ^‘ought prima facie to be 
^‘construed as an adoption of the institution of ‘trial by jury', 
“with all that was connoted by that phrase in constitutional law 
“and in the common law of England, “ including the absolute 
protection afforded to an accused person by a verdict of not 
guilty. 

Griffith C.J.. rejected the ai'gument that S. 80 of the Constitu- 
tion relates merely to procedure, and that it had nothing to say 
to the substantial protection afforded by a verdict of acqilittal. 
Further (at p. 325), he pointed out that whatever powder the 
High Court maj' have to entertain an appeal from a judgment of 
the Supreme Court of a State, it must give judgment according 
to the law of that State. In other words, the power to entertain 
an appeal does not confer on the Court of Appeal power to 
administer a different law. Consequently, even if the High 
Court had jurisdiction to entertain the application for a new 
tri^il, it would have to apply South Australian law, and by that 
law no new trial can be granted after a verdict of a<*-quittal on 
any ground whatever. 

Griffith C.J. observed (at p. 326) that the Royal Prerogative 
to review all judicial proceedings in the British Dominions out- 
side the United Kingdom rests upon an entirely different footing 
from the appellate jurisdiction of the High Court. The juris- 
diction of the Privy Council is derived from the “ancient right 
“of the King as the fountain of justice," limited by statute; the 
jurisdiction of the High Court is the creature of statute. There- 
fore “the circumstances that in speaking of the exercise of the 
“Royal Prerogative the word ‘appeal’ has sometimes been used 
‘ ‘ in an extended sense, cannot enlarge its meaning as used in the 
' ‘ Australian Constitution, so as to include such a general povrer 
“ of supervision over the proceedings of the Supreme Courts of 
“the States as we are now asked to assert." 

The essence of the dissenting opinion (at p. 337) of Isaacs J. 
was that the Constitution erected a new political system in 
Australia and constituted the High Court, which besides having 
certain original powers of jurisdiction, w^as to be a new National 
Court of Appeal in its fullest sense, not a mere Court of Error, 
as technically^ known to the common law of England. 

490. With the Australian case of R, v. Snow (1915) 20 C.L.R., 
315, compare the Ignited States case of Thompson v. IJiah^ 170 
U.S., 343, where it was held that the word “jury" and the words 
“trial by jury," in the United States Constitution, must be 
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talpiil to have the meaning a£Ebced to them in the United States, 
and In England^ at the time of the adoption of the United States 
Constitution, and consequently *^jury^’ meant a jurj^ of not lefis 
than twelve persons, and a statute providing for a trial by a 
jxity of eight persons was unconstitutional. 

The right of trial by jur>’ is held, in the United States, to 
include all its substantial common law incidents, such as the 
accused person’s right of challenge {Lewis v. United States^ 14i) 
TT.S., 370), and implies unanimity of verdict {Maxwell v. Dow. 
176 U.S., 581), and a trial in the presence and under the super- 
intendence of a judge, empowered to instruct the juiy on the 
Jaw, and to advise them on the facts, and (except on acquittal of 
a criminal charge) to set aside their verdict, if in the opinion of 
the judge it is against the law or the evidence (Capital Tra<*f ion 
Company v. Ilof. 174 U.S., 1). 


Ckrtain Cases Determining Whether an Aeekae Lies of 
Right to the High Court. 

4f)l, In McXIonville v. Bayly^ 17 C.L.R., 509, it was held that a 
(hcree nisi for dissolution of marriage, whereby the only order 
made against tlie (T)-r<‘spondent is an order to pay costs, is not, 
so far as the co-respondent is concerned, a judgment which 

affects the status of any persoir’ within the meaning of S. 35 
of the Judiciary Act. and therefore the co-respondent is not 
entitled, as of right, to appeal to the High Court. 

492. In Robert II. Barber d' Co.. Ltd. v. Simon, 19 C.L.R., 24, it 
was held that an appeal lies to the High Court as of right from 
an order of the Suiireme Court of a State for the winding up 
by the Court of a company then in tlu* course of voluntary 
lifluidation, where the assets of the company at the time of the 
order exceed the sum of three hundred pounds, and w’here the 
petitioning creditor alleges that the company’s debt to him 
exceeds three hundred pounds. 

493. In Beard v. The Perpetual Trustee Co., Lid. (1918) 26 
C.L.R.,1, it was held that, in order that a judgment may fall within 
S. 35 (1) of the Judieiary Act 1903-1915, it must involve, directly 
or indirectly, a determination, which so prejudicially affects the 
litigant wishing to ajipeal from it, as to make him worse off, by 
at least three hundred pounds, than he would be, if he appealed, 
and were wholly successful in his appeal. Thus in Jenkins v. 
Lanfranchi (1910) 10 C.L.R., 595, the High Court held that, in 
ascertaining the appealable^ amount under S. 35, in the case of a 
plaintiff who has failed and seeks to appeal to the High Court, 
the test is the amount of the sum which he has claimed and failed 




to ROeure; hence, where a plaintiff had obtained a jndgme^ in 
the Supreme Court for nix hundred iraunds, 'idiich on appeal to 
the Full Court wae reduced to five hundred pounda, it was held 
that, for the purpose of an api>eal by the plaintiff to the High 
Court, the adveree judgment was in reepect of one hundred 
jmunds only, and that an appeal would not lie without leave. 

In Milne v. James (1910) 13 C.li.B., 163, it was laid down 
that the test in determining whether an appeal involves any 
property or any civil right amounting to three hundred pounds 
ih that the property in respect of which the plaintiff’s claim is 
asserted (inj^liiding damages) is of a value exceeding three 
hundred pounds. (See also Sear v. Lockyer, 19 C.L.R., 288.) 

Obviously a defendant in an action, sounding either in contract 
or tort, who has been ordered to pay less than three hundrevl 
pounds, cannot appeal as of right, no matter what the amount 
endorsed on the writ may have been. Thus in Jones v. Municipal 
Council of Sydney, 1 N.S.W. L.R. (L.), 315, the plaintiff had 
claimed ten thousand pounds, yet as the verdict set aside, at the 
instance of the plaintiff, was only one farthing, there was not a 
sufficient amoiuit in question to give the defendant the right of 
appeal against the new trial to the Privy Council. 

For other eases as to the appealable amount in respect of 
appeals to the Priv>' Council, see also in re Armstrong and Culley, 
4 V.L.R. (L), 178; Municipality of Oundagai v. Norton, 15 
N.S.W. L.R., 459; Peacock v. Powell, 2 W.N. (N.S.W.), 108; 
('Kristie v. Robertson, 6 W.N. (N.S.W.), 98; in re Tindal, 14 
W.N. (N.S.W.), 134; Wakefield v. Parker, 6 W.W. & a’B. (E), 
322 (spe<*ific performance of agreement as to right-of-way) ; 
ttailey v. Mayor of Port Melbourne, 14 V.L.R., 260; Wilcojr v 
Clarke, 21 V.L.R., 752; Commonwealth Bank of Australia v. 
McCaskill, 23 V.L.R., 343; Tipping v. Mayor of Perth, 2 
W.A.L.R., 110. 

494. In McFarlane v. Leclaire, 15 Moo. P.C.C., 181, the Privy 
Council held that, in determining whether the value of the 
subject-matter in dispute exceeded five hundred pounds, the pro- 
per course was to look at the judgment as to the extent to which 
it affected the interest of the party prejudiced by it, and seeing 
to relieve himself from it by appeal." (Cf. Ponamma v. Arumo- 
fjam (1902) A.C. 561.) 

495. In Amos v. Fraser (1906)4 C.L.R., 78, the High Court held 
that a judgment of the Supreme Court of a State refusing relief, 
claimed by a remainderman with respect to certain trust pro- 
)>erty, was a judgment which involved a claim, demand, or ques- 
tion to or respecting property, amounting to or of the value of 

8 8«e Quick and Groom, op. ctt., pp. 346 et seg. 




thrl^mulr^ pounds, within the meaning of the Judiciary Act 
19(4^ S. 35 (i) (a) (2), and therefore that an appeal to the 
Court lay without leave. Per O’Connor J. : ** The measure of 
appealable amount k the value of the appellant’s interest 
‘*in the property or civil right.” 

<^6. In Ashton ct Parsons, Lid. v. Qould (1909) 7 C.L.R., 598, 
it was held that in an affidavit under the High Court Rules as to 
the appealable nature of the judgment, the statement that the 
judgment involved indirectly a question respecting property of 
the X''aliie of three hundred pounds is, in the absence of evidence 
to the contrary, a sufficient statement erf the value. 

497. In 0*Connor Quinn (1911) 12 O.L.R., 248, it was 
obj<H*ted that no appeal lay, in the circiimstanc<»H of the ease, 
from a judgment on an interpleader summons under the 
Supreme (\>urt Rules of Victoria. The High Court held that the 
order made by the Judge was a jtidicial order, and that it was 
made by him as a Judge of tlie Supreme Court, and that it had 
effect as a judgment of the Supreme (*ourt, and henee an appeal 
lay to the High Court under the Constitution. 

498. Ill Tipprr V, Moon C.L.K., 248, on a rule nisi for pro- 
bate of a will ill respect of property amounting in value to over 
one thoiiMind pounds, it atipeared that the interest of the caveator, 
one of three sous of the testatrix, none of whom took any l>(*iiefl1 
uinlcM* the will, would, on an intestacy, have amounted to less 
than three hundred pounds. The Supreme C'oiirt, having dc- 
eided in favour of tlu‘ validity of the will, it was held that under 
S. 85 (i) of the Judiciart/ Act the judgment was one for, or in 
resptsd of, a matter at issue of the value of over three hundred 
pounds, and that an appeal by the caveator to the High (*ourt 
woiihl lie without special leave. 

499. The ease of Ashton cl’ Parsons. Ltd, v. Gould, 7 C.Ij.U., 
598 (supra), declared that a judgment of the Supreme Court of 
a State, disinissiiig an application to expunge a trade mark from 
the register, is a final judgment from which an ajipeal lies to tlu» 
Higli Coui*t without leave. 

500. In the Atiorney’Gfncral for the (^onnnonwcalih v. Ah 
Shf uufj (1907) 4 C.li.R., 949, it was held that the High Court 
has jurisdiction to entertain an appeal from the Supreme Court 
of a State in a case of habeas corpus. 

In the recent English ease of R, v. Secretary of State for Homo 
Affairs (1923) A.C. 603, the House of I^ords held that no appeal 
to a Superior Court lies from an order of a competent Court for 
the issue of a writ of habeas corpvs, where th<e Court determines 
the illegality of the detention and the right t<f liberty, although 
the order doen not direct discharge of the applicant. 
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501. In Willis v. Trequair, 8 C.L‘R., 912, it was held that 
under S. 35 of the Judiciary Act 1903 an appeal from an inter- 
locutory judgment may be brought to the High Court, by leave, 
in every case in which there would be an appeal to that Court, 
as of right, from the final judgipent in the action or suit, in 
which the interlocutory judgment was given. 

Griffith C.J. said: “It is objected that special leave to appeal 
' ‘ has not been given to appeal from this judgment, and that leave 
“to appeal from it as an interlocutory judgment is insufficient, 
“because it*is not within the words of S. 35 of the Judiciary Act 
“1903. . . . An appeal is therefore given from every judg- 

“ment that involves* directly or indirectly property or rights of 
“the value of three hundred pounds, whether’ it is final or inter- 
“locutory. No distinction is made between final and inter- 
“lociitory judgments in this respect, except that with regard to 
* * the latter the condition is imposed that leave to appeal must be 
“obtained from the Supreme Court or the High 0001*1. Thus 
“an appeal from an interlocutory judgment involving the appeal- 
“able amount lies to this Court by leave. If less than that 
“amount is involved special leave must be obtained. The only 
“question, therefore, is whether the judgment appealed from 
“directly or indirectly involves property to the value of three 
“hundred pounds. In my opinion, an appeal may be brought 
“by leave from an interlocutory judgment in every case in whicli 
“there would b(‘ an appeal from the final judgment as of right. 
“I think that has always been understood to be the meaning of 
“the section."’ 

502. In Miller v. llaiveus^^ (1907) 5 C.L.R., 89, it was held that 
a Court of Summary Jurisdiction of a State exercises Federal 
jurisdiction, within the meaning of S. 39 (2) (d) of the J udicuary 
Act 1903, if it be necessary in the particular case for the Court 
to decide any question arising under the Constitution or involv- 
ing its interpretation. If, however, whether that question is 
answered rightly or wrongly, the Court answers another question 
not arising under the ( 'Onstitution or involving its interpreta- 
tion, and their answer to that other question enables them to 
decide the case, the Court does not exercise Federal jurLsdietion, 
and therefore no appeal lies to the High Court from that decision. 

On a complaint in a Court of Petty Sessions of Victoria for 
w*ork and labour done concerning an election for the House of 
Kepresentatives for the Commonwealth Parliament, the defence 
being that S. 282 pf the Constitution Act Amendment Act 1890 
( Victoria) was a har to the complaint, the Court held that that 

»See The Kiuff y, Maryborough Lice^^sing Court (1919) 27 C.L.R., 249; 
Cuyahoga Mivcr Petrcr Co. v. Nwthern Realty Co., 244 TJ.8., 300. 
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beettoa was a ' * law relating to elections, ’ ’ and was consequently, 
by S. 31 of the Constitution, adopted and applied to elections for 
the House of Representatives, and also held that, being so adopted 
and applied, it was repealed by the Commonwealth Electoral Act 
1902, and therefore gave judgment for the complainant. 

The High Court held that, in determining the second point, the 
Court of Petty Sessions had not exercised Federal jurisdiction, 
and, therefore, that no appeal lay to the High Court from their 


d<K*is}on. 

503. In Trof/ v. Wrtgglesworth (1919) 26 C.Tj.K., 305, it was 
h(‘ld that where a State Court of Summary Jurisdiction, not 
consisting of one of the magistrates specified in S. 39 (2) (d) of 
ihe Judiciary Act 1903, entertains a matter which is one of 
Federal jurisdiction, it is exercising, though unlawfully. Federal 
jnriwiiction, and an appeal will lie to the High Court. 

504. An appeal to the High Court does not lie, as of right, 
from a judgment of the Supreme C^ourt of a State dismissing an 
a])pcal from an award of an arbitrator under workmen’s com- 
pensation legislation, ordering weekly payments of two pounds 
to be made to a workman during incapacity, as the matter in 
issue is not of the value of three hundred pounds within the 
Judiciary -1<7, S. 35 (1 ) (a) (Coal (^liff Collieries, Lid, v. Austin 
(1920) 27 CMj.K., 355; sed vide dissenting judgment of Isaaes 
and Rich JJ., at p. 359) 

505. When a Stat<* inferior Civil (Vuirt adjudicates upon a 
matter in which a Federal statute is reli«*d u]>on hy plaintiff or 
defendant, the (V)urt exercises Federal jurisdiction, and hence* 
an appeal lies ilirect to the High Court under the* Judiciary Act, 
S. 39 ( Rf patriafion ("ounnisston v. Kirkland (1923) 32 (Mj.H., 1). 

506. In the case of The (Commonwealth v. (CqU (1923) 32 
CJ-.Tl., 602, on proc<*ediugs in a t^ourt of R<*quests of Tasmania, 
by a judgment crc'ditor, an order was made for the attachment 
of a debt, owing by the Commonwealth to the judgment elehfor, 
the* Court w'ronglj' determining that the judgment debtor was 
an employee of the* Commonwealth within the Public Service Act 
1922, S. 64; and the High Court he4d that the nintte'r was one 
arising under a law of the Commemwealth, that the (’oiirt of 
Ihspie^sts was iiive*ste*d with FeHle*ral juriselie*t ion by S. 39 of the* 
Judiciary Act, and that an app(*al lay to the High Ceuirt. 

507. In in rc McCawley (1918) 24 C.L.K., 345, the appellant 
pre*senfed to the Full Court of the Supreme Court of Queens- 
land^^ a commission purporting to appoint him a judge of the 

'*• TIm* coiitrovcrny wan finally cd<1i*<I in favour of tin* appellant by the 
l*rivy Council, who lichl him to be lawfully appointed, aee MrCawtey v. 
Thr King, 28 C.L.H., 106. 
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Supreme (^ourt. The Full Court made a formal order declaring 
that the appellant waa not entitled to be sworn in, and that he 
was not eligible to be appointed a judge of the Supreme Court, 
and giving leave to appeal to the High Court. On an application 
for leave, or in the alternative for special leave, to appeal to the 
High Court, Barton J., delivering the judgment of the Court, 
said: ^'None of us think that if this is a judgment, it is inter- 
•Moeiitory. In the next place, we do not think that it is h 
*‘ judgmen{. The High Court has jurisdiction under the (''on- 
‘^stitution to entertain appeals from judgments, decrees, orders, 
“and sentence's, and there must be one of those in order to foLind 
“an appeal under S. 85 (of the Judiciary Act). It seems to 
“me that a judgment must be inter paries— that it must be pro- 
“nounced in some litigation between parties. We cannot mak(‘ 
“any order in this case.'' 

508. Where an appeal, brought as of right, was at the time if 
eame on for hearing, struck out, because incompeteui , as th(' 
judgment appealed from was below the appealable amount, the 
Court allow(*d the respondent such costs only as would have been 
incurred on a simple motion to strike out the appeal {Porta v. 
Hamer (1920) 27 C.L.R., 192). 

Thk High (Vutrt Cannot Admit Further Evidenci:. 

509. In the case of Scott Fell v. Lloyd, 13 (Mj.R., 230, it ^\as 
held that, on an appeal from the Supreme Court of a State, the 
High C’ourf has no jurisdiction to admit further evidence; but 
(Jriffith C",J. indicatwl that, if neccs.sary in the interests of jus 
tice, the High C’ourt will remit a case to the Supreme C'ourt to 
enable further evidence to be given. 

On an appeal to the Pull Court of the High Court from a 
judgment given in the original jurisdiction, the appellant applied 
for leave to call further evidence. The Pull Court, being of 
opinion that further evidence should be taken, set aside the 
judgment and ordered a new trial, on the terms that the appellant 
pay the costs {Bazacott d- ('o.. Ltd, v. Cyclone Pty., Ltd. (1920) 
27 C.L.B., 286). 

Where, on an appeal from a State Supreme Court, the evidence 
was insuflieient to enable the High Court to decide the question 
involved, a new trial was ordered {Carpenter rf- Co., Ltd. v. 
Atkins (1922) 31 C.L.R., 286, following Mudie v. Sfrick dc Co. 
(1909) 14 Com. Cas., 227). 

Stay of Proceedings. 

510. Wlien the High Court, on the hearing of an appeal from 
the Supreme Court of a State, has remitted the cause to 
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de Court for the exeeutiou of the judgment of the High 
Co^, puronaht to S. 37 of the Judiciary Act 1903, the Supreme 
Coitrt is authorized to make any order for the purpose of exeeiit- 
lug the order of the High Court, but not to make any order 
^hioh has the effect of preventing or obstructing the execution 
of that order. Where, therefore, a cause was remitted to the 
Supreme Court for an inquiry as to damages, an order by the 
Supreme Court staying proceedings as to the inquiry, was, on 
appeal to the High Court, discharged {Peacock v. Z>, M. Osborne , 


4 C.L.R., 1564). 

511. Section 37 of the Judiciary Act 1903, in so far as it 

authorizes the High Court, in the exercise of its appellate juris- 
diction, to remit a cause to the Supreme Court of a State for the 
^•xecution of the judgment of the High t^oiirt, and imposes uih>u 
the Supreme Court the duty of excnnitiiig the judgment of the 
High Court in the same manner as if that judgment were tlie 
judgment of the Supreme Court, is a valid exercise by the Parlia- 
ment of the power eonferrt*d by S. 51 (wxix) of the Constitution 
{Bayne v. Blake^ 5 492). 

On an appeal from the Supreme Court of a State to the High 
i'durt, the High ('’ourt, in allowing the appeal, ordereil the judg- 
ment appealed from to be dis<«harg<Hi, and that, in lieu therc*of, 
there should be substituted a declaration that the plaintiffs were 
entitlcHl to reeover a sum to be thereafter as<*ertnined, and further 
ordennl that the cause “be remitted to the Su)>reme (’’ourt to <lo 
•"therein what is right in j>ursuance o£ the judgment.'’ Leave 
to appeal to the Privy (’ouneil from the judgment of the High 
Court, having been obtained by the defendants, and a stay of 
proceedings having been granted by the High C'ourt, and subs*'- 
qiiently reni»)ve<l, an application to the Supreme Court to pro- 
<*eed w’ith the inquiry direettni by the High (’ourt was mad<‘ by 
the plaintiffs. The High C’ourt held that an order made by tin* 
Supreme (’oui"t, that the matter should be (leferrc*d until the 
decision of the Privy Council should be made kmiwii, was a stay 
of proceedings, and therefore was an order which the Supreme 
<3ourt had no authority to make. 

The High Court may directly order an officer of the Supremo 
Court of a State to obej’^ a judgment of the High (N>urt {Bayne 
V. Blake, 5 C.L.R., 492). 

512. When in McLaughlin v. Daily Telegraph, etc., Vo. (Xo, 2), 
1 f\L,R., 243, at p. 282, an application to the High (’ourt was 
made for a stay of proceedings, pending an tapplicaiion to the 
Privy Council for leave to appeal to the l^rivy Council, the 
application was refused, Griffith C.J. stating that there is no 
doubt that the High Court has power to stay execution of its 
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judgments^ but the Constitution has provided that the Hig^ 
Court’s decision shall be final and conclusive. ^^It is true that 
^'the Judicial Committee may give leave to appeal from our 
' ‘judgment. Under the system of appeals from State Courts 
“to the Privy Council the appeal lay aa of right, but it is abso- 
“lutely unheard of to stay proceedings upon the judgment of a 
“Court from which there is no appeal as of right. To stay 
“execution because the Court doubted whether it has given a 
“proper judgment would be unworthy of a Court of Appeal.” 

513. In McBride v. Sandland, 25 C.L.R., 369, on an appeal 
to the High Court from a judgment in an action brought in the 
Supreme Court of a State, the High Court made an order declar- 
ing that the plaintiff was absolutely entitled to certain land, 
which was then in the possession of the defendant. The plaintiff 
having then brought an action of ejectment in the Supreme 
Court, the defendant applied to that Court for a stay of the 
action of ejectment, alleging that she was appealing to the Privy 
Council. The Supreme (^ourt granted the stay on the grounds 
that, without the stay, the proposed appeal would be nugatory, 
the plaintiff could not be prejudiced, and that it was not sug- 
gested that the application to the Privy Council for special leave 
was not hona fide. The High Court held that the grounds stated 
did not justify the granting of a stay, and set aside the order 
iwcordingly. 


Taking of Accounts. 

514. In Cock v. iHnu'fh, 12 (\L.R., 11, the High Court, on 
appeal from the Supreme Court of a State, remitted the ease to 
the Supreme (\)urt, with a declaration of rights, and an order for 
accounts and inquiries. It was held that the High Court had no 
jurisdiction to determine questions arising on the taking of the 
accounts by the Chief Clerk of the Supreme Court as to the 
extent of the accounts and inquiries actually directed. 


Tin: High Court May Not Makk a New Case for a Party. 

515. Ill Dalyety d' Co,, Lid. v. Gray <1919) 26 C.L.R., 249, at 
p. 255, the Privy Council laid down that, on the hearing of an 
appeal to the High Court, the High Court is not entitled to make 
for a party a case which he did not make for himself at the trial, 

516. In Hicks v. The King (1920) 28 C.L.R., 36, it was ques- 
tioned whether on an appeal in a criminal case from a judgment 
of the Supreme Court of New South Wales, dismissing a criminal 
appeal, the High Court had jurisdiction to entertain an objection 
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td |lie direction of the trial Judge, which is taken for the first 
before the High Court. 

517. In Chrootn v. Port Adelaide Corporation (1922) 81 
CJIB., 109, the question whether the making of a certain 
by-law was within statutory power was raised for the first time 
on the hearing of an appeal to the High Court, and from the 
Bench. It was held that such question was covered by the rule 
nisi concerned, and that the High Court should determine it. 

Continuance of Appeal by Pebsonal Representatiye. 

518. The personal representative of a deceased litigant may 
continue an appeal to the High Court, although the action be one 
in which the cause of action does not survive {By an v. Davies 
Bros,, Ltd, (1921) 29 C.L.R., 527). 

Appeal Book. 

519. The appeal hook should contain the reasons of the Court 
below, and it is the appellant’s duty to apply to that Court in 
order to obtain such reasons as were given at the time {Porta v. 
Hauser (1920) 27 C.L.R., 192, at p. 194). 


New Trial in Criminal Cases. 

520. The High Court has jurisdiction to order a new trial on a 
charge of manslaughter alone in a case where an appellant had 
been found not guilty of murder, but guilty of manslaughter 
( Kelly V. R, (1923) 32 C.L.R., 509). 


The High Court Wilij Not Enforce by Attachment an Order 

FOR Costs. 

521. The High Court will not enforce by attachment an order 
of the High Court for payment of the costs of an appeal from 
the Supreme Court of a State, nor will the payment of the costs of 
an appeal, in which a new trial is involved, be made a condition 
precedent to the new trial {Lysayht Bros, v. Falk, 2 C.L.R., 443). 
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FEDERAL APPBIiLATB JURISDICTION (SPECIAL 
LEAVE TO APPEAL). 

Special Leave to Appeaij in Civil Cases. 

»*i22. Although S. 35 (1) of the Judiciary Act fixes three 
hundred pounds as the pecuniary minimum in respect of which 
appeals can be brought to the High Court from the State 
Supreme Courts, yet an appeal may be had, by that section, to 
the High Court in respect of ""any judgment, whether final or 
""interlocutory, and whether in a civil or criminal matter, with 
""respect to which the High Court thinks fit to give special leave 
"‘to appeal.’’ 

A large number of applications have been made for special 
leave to appeal, and certain principles have been laid down as 
guiding the disiTetion of the High Court in granting spei^ial 
l(*ave to appeal. 

In the first reported case in the Commonwealth Law Reports, 
Hannah v. Dalgarno, 1 C.L.R., 1, at p. 8, Griffith C.J. stated that 
the High Court would follow the rule laid down by the Judicial 
Committee, in Prince v, Gagnon, 8 A,C., 103, as to granting 
special leave to appeal in eases below the appealable amount. 

In Prince v. Gagnon^ at p, 105, the Priv.N Conned slattMl 
Their Lordships are not j)repared to advise Her Majesty to 
""exercise Her prerogative by admitting an up))eal to Her Majesty 
""ill (\niiicil from the Supreme Court of the Dominion shv(» whefe 
"‘the ease is of gravity involving matter of public interest, or 
""some important question of law, or affecting property of con- 
""siderable amount, or where the case is otherwise of some public 
""importance or of a very sub.stantial character.” (See also 
Canadian Central Bail Co, v. Murray, 8 A.C,, 14tl; San Fire 
Office v. Hart, 14 A,C., 98.) 

J23. Where special leave is improperly granted, the High Court 
will, on motion, rescind the special leave. The High Court will 
refuse to so rescind special leave, if the question raised is an im- 
portapt quif^ion of law, and of general interest to the mercantile 
community (Donohoe v, Brite (1904) 1 C.L.B., 391) ; or if, on the 
question raised, dr^pended the liability or non-liability of the 
appellant to a nun&Tber of actions for trespass and false imprison- 
ment {MacDonald v.^fieare (1904) 1 518). 

274 
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Speeial leave will not be granted, or if granted will be 
reaeinded, in a case of snudl amount involving a question of 
great difficulty arising under the Statute of Frauda, the inune* 
diate question for determination being one of procedure only 
{Bagnall v^ White (11106) 4 CXi.R., 90) ; or in a case involving 
a question as to whether a **Loc*al Court” has jurisdiction in a 
given matter, the amount being small, and the appellant having 
lain by in the Ijoeal Court and taken the chance of a judgment 
in his favour {Zitupel v. Allard (1904) 2 C.L.R., 117, in which 
ease, before finally determining whether leave would be granted 
or not, notice of motion was required to be given to the other 
side, the (’onrt thinking the application should not be decided 
ex parte) ; or in a case Avhere the questions involved are mere 
questions of fact {Bnehhouse v. Ufoderana (1904) 1 C.L.R., 
675) ; or even in a case involving an important question of law, 
if the judgment from which leave to appeal is sought appears to 
the Court to be unattended with sufficient doubt to justify the 
granting of leave {John v. Vity Mutual Life Assiiranct Society, 
Ltd., 2 C li.Il , 186), or is obviously right (ex parte Spencer, 
Sherwooil v. Spencer, 2 (Mj.R., 250) ; or where the appeal is 
hopeless [Norton v. II oar e, 17 C.L.R., 348) ; or in a <*ase where 
an appeal lay to the State Supreme Court (Kamarooka Gold 
Mining Company v. Kerr, 6 C.L.R., 255) ; or iu a case uhere, up 
to the time of the issue of the writ, no civil right of the plaintiff 
hiul bwn infringed {Maequeen v. Frankleton, 8 (Mi.R., 674) ; or 
m a case where prior to the application to the High Court 
abortive steps had been taken to appeal to the Privy Council 
[Smith’s Weekly Publishhig Co, Ltd v Myerson (1924) J14 
C'-UR., 141). 

525. In Norton v. Taylor (1905) 2 C.L R , 291, Uriffith C.J., 

III delivering judgment refusing special leave to appeal, said (at 
l>. 293) “Special leave to appeal in cases involving less than the 
“appealable amount will not be granted by this Court a.s a matter 
“of course. It is not necessarj now to mention all the conditions 
** under which special leave will be grantinl It is sufficient to 
“refer to what was said by the Judicial Committis* of the Privy 
“Council ... in Daily Telegraph Newspaper Co. v. 

Mcljaughlin, 1 C.L.R., 479 In that case. Lord MaeNaghteu 
* ‘ . quoted a passage from the judgment of the same Board, 

^‘delivered by Lord Watson in Im Cite d( Montreal j'. Lea 

Eeleaiaatiguea, etc., 14 A.C., 660: * A case may be of a substau* 

“ ‘tial character, may involve matter of great«public interest, and 
“ ‘may raise an important question of law, aitH yet the judgment 
“ ‘from which leave to appeal is sought may appear to be plainly 
“ ‘right, or at least to be unattended with sufficient doubt to 
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** ^ juHtify their Lordships in advising Her Majesty to grant leave 

^to appeal.’ Assuming then, but not deciding, that this is a 
^^case of a substantial character, that it involves matter of great 
^‘public interest, and raises an important question of law, we 
■ ‘‘must yet inquire whether the judgment from which leave to 
“appeal is sought is attended with sufficient doubt to justify us 
‘ ‘ in granting leave to appeal. ’ ’ 

526. In the case of in re Coleman, 2 C.L.R., 834, an application 
was made for special leave to appeal from an order of the 
Supreme Court of a State suspending a solicitor from practice, 
merely on the ground that the punishment was extreme. The 
High Court said: “Looking at all the circumstances of the casi*, 
‘ • we can see no reason to doubt the decision of the Supreme Court 
“was substantially correct. That Court was of opinion that the 
“applicant had been guilty of professional misconduct which 
“merited punishment, and we see no reason to differ from them. 

‘ ‘ That being so, it is difficult to see how can properly interfere 
“with the exercise of the Court’s discretion in inflicting j)unish- 
“ment upon one of its own officers. In such a case the nature 
“of the punishment is a matter entirely within the discretion of 
“the Supreme Court itself.” 

527. In Duncanson v. Haywood^ 11 (Mj.K., 540, in an action by 
a purchaser of land against the vendor for deceit, th(‘ jury found 
that there had been fraud, but gave no flnding upon the question 
whether the plaintiff had suffered any damagt*. The Suprenn* 
Court of T^isnianin held that there was no evidence of damage, 
and nonsuited the* plaintiff. Special leave to appeal to the High 
(^ourt was obtaine<l, but was rescinded on the ground that, 
though there w^as evidence of damage upon which the Suprenu' 
Court might have ordered a new trial, yet the circumstances were 
such that there was no reason for thinking that the plaintiff had 
been really deceived, or suffered any substantial injustice. 

528. In A^Beckeii v. Backhouse (1907) 4 C.L.K., 1334, the 
appellant did not appeal within the time limited for appealing, 
and special leave was granted on terms. 

529. Where the Judge in the Court below erroneously declined 
jurisdiction, on the ground that he had no jurisdiction to enter- 
tain an application for a prohibition agaiu.st a C^oiirt exercising 
Federal jurisfliction, special leave to appeal to the High Court 
against the decision, in rea]>ect of which the prohibition was 
refuseci, will be granted by the High Court, under the circum- 
stances, almost as ^.matter of course, for otherwise the appellant 
loses the right of appeal given to him by the Constitution ( Wil- 
cox v. Donohoe (1906) 3 C.L,R., 83), 

530. In Donohoe v. Briiz, 1 C.L.R., 391, it was held that the 
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attendance of the appellant at the taxation of costs after the 
.iudgment of the Full Court appealed from, was not an act oC 
acquiescence that would prevent the appeal, and that a delay of 
two months in applying for leave to appeal, the respondent not 
having been prejudieed thereby, was not, under the eireumstanees, 
a sufficient groiuid for rescinding the order of leave. In this case 
the Court held over its decision on the motion for rescision of 
spcH^ial leave until after argument on the merits, and until its 
judgment ou the merits. 

r>:n. On an appeal from a final jiulgpicnt of the Supreme Court 
of a State, it is open to the a])pellant, without obtaining leave, to 
(piestion any interlocutory or other order, which was a step in 
the procedure It^adiiig up to the final judgment {Crowley v. 
(Hisiton, 2 402). 

332. Special leave to appeal from a decision of the Supreim^ 
f'oiirt as to costs alone, wlnm those costs arc in the discretion of 
the Supreme Court, will only he made in very special eireum- 
stanees iJ4?ikins V. Lnnfrauchi (1910) 10 (Mj.11., 395). 

333. Only in very exceptional eireumstanees will s]>ociHl leave 
he granted to a])peal from an order mad(» by a Judge of the 
Supreme (^ourt of a State in the exercis<‘ of his discretion staying 
l)roceedings uii(l<*r a judgment of that Supreme (^ourt, subject 
to conditions {Howanl i<mith iV Co., Lid. v. Varawa, 10 C.L.ll., 
007). 

334. In Daniel v. Daniel (190G) 4 (Mj.R., 563, on the hearing 
of an appeal from a judgment of the Supreme (Nnirt, which had 
been set down to be lieard without special leave, the High Court 
ln‘ld that the judgment appf‘aled from was not one from which 
an appeal lay as of right under S. 39 of the Judiciary Act 1903, 
but allowed the appellant to move forthwith for special leave to 
appeal, and proeee<l at once. 

335. In Kamarooka Gold Miniwj Company v. Kerr^ 6 

233, the High (^onrt (per Griffith C.J.) stated that the appli<‘a- 
tioii rais<K^l the difficult and important question whether S. 73 of 
the (Constitution iiudiided Courts from which an appeal only lies 
t(» the Privy ('Moline il by spe<4al leave. If there had been no 
apj>eal from the (Court of Mines, whose de<*ision was sought to be 
appealcHl from, to any other Court, and by no other means could 
justice he done, then it might hi* a matter for serious discussion 
whether the High (Coui*t would grant special leave, hut as the 
applicant had an appeal to the Supreme Court, and could, if 
necessary, appeal from the Snpr€»me (Court tj) the High (’’onrl, 
the High Court refused special leave. • 

336. In Campbell v. Kitchen tl* Sow, Lid., 12 C.L.R., 513, the 
A. (Company, which by itself or its nominees, owned half of the 
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sfaares in the B. Ciompany, broi^^ht an action againat the B. 
Company*, and judgment was given in favour of the A. Company. 
The directors of the B« Company, being equally divided in opinion 
on the question of bringing an appeal to the High Court upon 
this judgment, the High Court gave leave to Campbell, who, by 
himself or his nominees, held the other half of the shares in the 
B. Company, to appeal on behalf of himself and all other members 
of the B. Company.^ 


^PKcuAri Leave to Appeal in Criminal Cases. 

587. The High Court will not grant special leave to appeal in a 
criminal matter unless there is reason to think that by a dis- 
regard of the forms of legal process, or by some violation of the 
principles of natural justice, or otherwise, substantial and grave 
injustice has been done. Thus the High Court, although more 
liberal to the prisoner than the Privj" Council (Ross v. The Khiif 
(1922) 30 C.L.K., at p. 251), will follow the rule laid down by 
the Privy Council in m re Dillet, 12 A.C., 459, Ex parte Deeming 
(1892) A.(\, 422, and Kops v. The Queen, ex parte Kops (1894) 
A.C. 650. Therefore, where on a criminal trial a written stalc- 
lueiit made by a person supposed to bo about to die, and who had 
since di<Hl, was admitted in evidence for the prosecution, and 
there was evidence that the prisoner afterwards admitted that 

i See alHO m to, generally, the granting of Ki>eeial leave, ni re Jfinnt, 17 
(7.L.B., 52; R. v. Erson, 17 C.L.B., .106; Hannon v. MclAtriy, 18 C.L.R., 
57t5; Skinner v. The King, 16 C.li.R., 236; Donohor v. Chen* Yucs, 16 C.Ij.B., 
364; Rae v. Stmmons, 11 C.L.R., 246; Schiffmann v. The King, 11 C.L.B , 
25.'5; R. V. Neil, 8 C.L.R., 671; Deegan v. Lteenstng Bench, 8 C.L.K., 725; 
Hall V. Conteiio, 9 C.L.B., 239; Jones v. Qedge, 9 C*.L.B., 262; Sobye \, Leva, 

9 C.L.K., 496; Travey v. MoMin, 7 C.L.B., 173; Palrntr v. Cnsp, 7 C.L.K., 
62; Hvpall v. Ra%ne, 6 C.Ij.K., 253; NeweastU CfHil Company Limitrd 
FiremffCs Union, 6 C.L.B., 467; Duncan v. Daniels, 6 C.L.R., 379; Pern 
herton v. Bamfield, 15 C.L.K., 323; Norton v. Clark i , 12 T.L.R. 13; HolhnpM 
worth V. Hewitt, 13 C.L.R., 20; Resells Limited \. Allan, 13 C.T.t.B., 194; 
ICaicrhoHse v. The King, 13 O.L.R., 228; Benmtt Colonial Sugar Refining 
Company, l.S C.Lt.K., 321; Blesev v. Fopp, 13 C.L.R., 324; House v. White 
lock, 18 C.L.B., 334; Parker v. 71te King, 14 C.Ii.K., 681 ; irr#<rr»* Australia 
Amalgamated/ etc,, Society v. Commissioner of Railways, 3 O.L.R., 66; Cdld- 
well Bn>s, Case, 14 O.L.B., 720; in re Daley, 5 C.L.R., 193; Roberts v. Ahem, 

1 O.L.B., 406 ; Norton v. Taylor, 2 C.L.R., 291 ; Slayter v. Daily Telegraph, 
6 C.L.B.. 1; McGee v, Wolfendon, 4 C.liJl., 946; Myerson v. The King, 5 
O.L.B., 603; LiUcerap v. The King, 2 C.L.R., 681; Bectham v. Trevearne, 

2 C.L.B., 382; Carberry v. Cook, 3 G.L.B,, 993; Cameron t. Irtetn, 3 C.L.B., 
856; Manton v. Williams, 4 O.L.B., 1046; Murray v. Munro, 3 C.L.B., 788: 
Young v. Quame, 10 OJL 1 .R., 110; Baxter v. N,S,W, dickers^ Association, 

10 OJi.B., 114; Mitehill v. Brown, 10 456; Blacker v. R„ 10 CJUB., 

604; Joske v, Strutt, 14 CX.B., 160; MoOregor v. Huddart Parker (1919) 
26 866; Fsahy v. PiOiho Trustee, 26 CUUH., 407. 




tB^rtatemeut was true, and the prisoner was convicted, it waa 
that spe^l leave to appeal from the otmviotion should be 
r^jrosed, notwithstanding that the evidenee might not be admiss- 
ible 'und«r the provisions of a statute relating to the admission of 
dipoidtions on the ground of a failure to comply with some pro- 
vision of the statutory law (MeOee v. The King (1907 ) 4 C.L.R., 
1458). 

538. Special leave to appeal will be granted in criminal cases 
only where questions of great public importance arc involved, 
and such leave will not be granted where it appears to the Court 
that the accused, who had been acquitted in the Cbiirt below, was 
at most only tiH'hnically guilty of the offence charged, and a 
merely nominal penalty might lawfully have bivn imposed ( Con- 
Hofly V. Meagher (1906) 3 C.L.R., 682). 

.">39. Objections to the form of an indictment are not “matters 
“of substance” in respect of which leave to appeal in a criminal 
case will be given ( White v. The King, 4 C.L.R., 152, per Oriffith 
('.J., at p. 155). 

540. In Atiorney-deneral for New South Wales v. Jaekson, 
3 (Mj.lt., 730, it was held that it is no objection to the entertain- 
ing of an appeal by the Crown from an order quashing a convic- 
tion that the pri.soner has b<»en released from custody under the 
sentence, and is at liberty. 

Oriffith t\J. (at p. 735) said: “This is an appeal by spetnal 
“leave from an order of the Supreme Court of New South Wales 
“qua.shqig a <*onviction, the result being that the prisoner has 
“b<»en diM*harge<l from custody under the sentence which she was 
“serving. It is contended that under thesi* circumstances an 
“appeal does not lie, because the prisoner, being a present law- 
“ fully at large, there can be no means of again subjecting her to 
“enstotly. As to that, it is sufficient to say that the question may 
“be determined when it arises. The question now is whether we 
“are precluded by that diffi«*ulty from hearing the appeal. I, 
“for my part, shoiild not like to give my support to such a con- 
“tention. In R. v. Bertrand,^ the Supreme (’ourt of New South 
“Wales had granted a venire de novo on the application of the 
“prisoner who had been convicted, and it was objected that an 
“appeal from that decision ought not to be entertained by the 
“Privy Council. On that point their Ijordships of the Privy 
“Coiuicil said: ‘Upon principle and reference to the decisions of 
“ ‘this Committee, it seems undeniable that in all eases, cr imin a l 
“ ‘as well as civil, arising in places from which an appeal would 
“ ‘lie, and where either by the terms of a charter or statute, the 

2 Ij.B J J»,C., 620. 
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^authority has not been parted with, it is the inherent preroga- 
‘*/tive right and on all proper occasions the duty of 

*the Queen in Council to exercise an appellate jurisdic- 

Hion, with a view not only to ensure, as far as may be, the due 
“ ^administration of justice in the individual ease, but also to 
** ‘preserve the due course of procedure generally. The interest 
“ ‘of the Crown, duly considered, is at least as great in those 
“ ‘respects in criminal as in civil cases, but the exercise of this 
“ ‘prerogative is to be regulated by a consideration of circum- 
“ ‘stances and consequences, and interference by Her Majesty in 
“ ‘Council in criminal cases is likely in so many instances to lead 

‘to mischief and inconvenience, that in them the Crown will be 
‘‘ ‘very slow to entertain an appeal by its officers on behalf of 
“ ‘itself or by individuals. The instances of such appeals being 
“ ‘entertained are therefore very rare*.’ Now that lays down the 
•‘principle acted upon by the Priv^’ Council. The appellate 
“ juris^liction of this Court is given by the (constitution, and this 
“clearly falls within the words of S. 73. That section gives the 
“C^ourt jurisdiction to entertain appeals from all judgments, 
“decrees, orders, and sentences of the Supremo Court of any 
“States, with such exceptions and subject to such regulations as 
“Parliament may prescribe. Parliament has imposed no limi- 
“tations upon the right of appeal in criminal cases, and the only 
“condition imposed is that special leave to appeal must first be 
“obtained. “ 

541. The High Court will not entertain an appeal from the 
Supreme Court of a State in a criminal (?ase on a mere question 
of fact (Battaillard v. The King (1907) 4 C.Li.R., 1282) ; nor 
where there is no reasqn to doubt the correctness of the decision 
(ex parte Spencer, 2 C.L.R., 250); nor will the High Court 
entertain an appeal from the decision of a Supreme Court refus- 
ing to quash a conviction on a purely technical ground (Sweeney 
V. Kelly, 7 C.L.R., 30). 

542. In the ease of Eather v. The King (1914) 19 C.L.R., 409, 
at p. 413, et seq., Isaacs J. vigorously protested agaiiust the rule 
adopted by the High Court that, in granting special leave to 
appeal in criminal cases, the High Court should follow the prac- 
tice of the Judicial Committee. “The more I have considered 
“the matter,” he concluded, “the more I am convinced — until 
“judicially bound to consider otherwisi* — that Parliament has in 
“effect said to the Court, as the highest local Australian Court, 
“this: ‘In criminal cases we draw no line, consider each one as 
“ ‘it comes up on ifs merits, and say whether justice or the due 
“ ‘interpretation of the criminal law makes revision proper or 
‘ ‘ ‘ not. If it doe>s, reverse the decision ; if not, refuse to do so. ’ ” 
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||^ a subsequent occasion (20 CJi.R., 147) QrifBith G.J., on 
behalf of the Court, made a pronouncement on Bather v. The 
Ki ^9 in which he stated that^ the case could not be regarded as 
an authority: Since the decision of the Court in Bather v. 
^*Th€ King it has been ascertained that the rule of practice as 

formulated in that case is interpreted by the members of the 
“Court in different senses. The case cannot, therefore, for the 
“future be regarded as an authority. As we interpret S. 35 (1) 
“(b) of the Judiciary Act, the Court has an unfettered discre- 
‘ * tion to grant or refuse special leave in every case, but wo think 
“that the term ‘special leave ^ connotes the necessity for making 
“a pritnd facie case, showing special circumstances.” 

In Boyd v. Maepherson (1919) 27 C.L.R., at p. 248, this state- 
ment vras reiterated, the Court adding: “We have no desire to 
“limit that discretion. It must remain unfettered.” (See par. 
546 post.) 

543. In the case of The Kkvy v. Ah Lin, 8 C.L.R., 325, the 
High C/Ourt allowed the appeal of the Crown, but remarked that 
the matter determined being of great public importance it would 
be hard to make the respondent bear the whole burden of the 
costs. Following the Privy Council prmttice, the Court ordered 
thcf Crown to pay the costs of the appeal. As the respondent had 
obtained the decision of the Supreme Court in his favour, without 
opposition on the part of the Crown, and hence the High Court 
would probably not have given special leave if all the circum- 
stances Lad been realized, the Court reduced the penalty to one 
shilling. 

544. In Pemherton v. Bamfield, 15 C.L.R., 323, it was laid 
down by the High Court that where a man is said to have com- 
mitted a technical breach of a statute, but has done nothing 
seriomsly wrong, and it is sought to punish him for it, special 
leave to appeal from a dismissal of the charge against him is not 
granted without imposing terms. Accordingly, the order 
appealed from was discharged except as to costs, the defendant 
was fined one shilling, and the appellant had to pay the costs of 
the appeal. 

545. In Parker v. The King, 14 C.Tj.R., 681, special leave to 
appeal was sought in a criminal case, with a view to obtaining a 
decision of the High Court di.scountenancing the re<?ognition of 
finger prints as evidence. The High (^ourt refused special leave, 
holding that where it is proved that a crime has been committed 
resemblance of finger prints may of itself, in connection with 
other circumstances, be sufficient evidence of^the identity of an 
accused person with the person who committed the crime charged. 

546. In Boyd v. Maepherson (1919) 27 C.Ij.R., at p. 248, 
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Barton 3., in delivering the judgment of the High Court, said : 
^‘We widi to refer again to what was said hy the High Court, 
^^including all the members of the Court except myself, in in re 
^^Eaiher v. The King, 20 C.L.B., 147: ‘As we interpret S. 35 
“ ‘ (1) (b) of the Judiciary Aet^ the Court has an unfettered dis- 
‘‘ ‘cretion to grant or refuse special leave in every case, but we 
“ ‘think that the term “special leave” connotes the necessity for 
“ ^making a prima facie case showing special circumstances/ 
“We have no desire to limit that discretion. It must remain 
“unfettered.” 

547. The^High Court’s practice as to allowing appeals in 
criminal cases is more liberal to the prisoner than that adopted 
by the Privy Council (Boss v. The King (1922) 30 C.L.R., at 
p. 251). 

548. In Ross v. The King (supra) (at p. 259), Isaacs J. de- 
clared : “We have to bear in mind some fundamental truths as to 
‘ ‘ our own duties. First, we are sitting as an Appellate Court of 
“Criminal Appeal, constituted by the will of the Australian 
“people, not only for Federal matters, but as truly representa- 
“tive of each State as its own Supreme Court to guard and 
“maintain its law's to protect the weak and to punish aggressors, 
“but at the same time to sec that no person is called on to suffer 
“punishment except in substantial accordance with law. It 
“follows that an Australian citizen does not approach this Court, 
“in either civil or criminal matters, as a suppliant asking for 
“intervention by way of grace, as in the Privy Council. He 
“comes with a right to ask for justice, and I hold . . . that 
“our sole duty in such a case is to see whether justice to him 
“rcfiuires an appeal to be allowed. Any other view is, in my 
“opinion, contrary to the basic conception of the Constitution 
“as to the judicial power in Australia.” 

549. On an application for special leave to appeal in a criminal 
case, notice should be given to the law officers of the Crown for 
Ihe State (Ross v. The King (1922) 30 C.L.R., at p. 251). 



CHAPTER XXXI 

'iflie INVESTED FEDERAL JURISDICTION OF STATE 

' COURTS. 

530. Sections 71 and 77 (iii) of the Constitution empower the 
Parliament of the Commonwealth to invest State Courts with 
Federal jurisdiction, whilst S. 77 (ii) of the Constitution enables 
the Parliament, with respect to the original jurisdiction of 
.PederarCourts, to define the extent to which the jurisdiction 
of an,v Federal Court shall be exclusive of that which belongs 
to or is vested in the Courts of the States. 

Accordingly, the Judiciary Act, 8. 39, provides that the 
jurisdiction of the High Court, in matters not assigned to the 
absolutely exclusive jurisdiction of the High Court, shall be 
exclusive of the jurisdiction of the several Courts of the States 
except as prf>vided in S. 39. The section proceeds to invest the 
several Courts of the States, within the limits of their several 
jurisdictions, whether such limits are as to locality, 8ubje<*t- 
matter, or otherwise, with Federal jurisdiction in all matters iii 
which the High Court has original jurisdiction, or in which 
original jurisdiction can be conferred upon it, subject to the 
conditions and restrictions : 

fa) the decision of any State Supreme Court, or State 
Court from which at the establishment of the Common- 
wealth an appeal lay to the Privy Council shall be 
final and conclusive, except so far as an appeal may he 
brought to the High Court; 

(b) wherever an appeal lies from a decision of a Court or 
judge of a State to the Supreme Court of the State, 
an appeal from such decision may be brought to the 
High Court; 

(c) the High Court may grant special leave to appeal from 
decisions of State Courts though State law prohibits 
appeal; 

(d) the Federal jurisdiction of a Court of Summary Juris- 

diction of a State shall not be judicially exercised, 
except by a Stipendiary or Police or Special Magis- 
trate, or some Magistrate of the State who is specially 
authorized by the Governor-Geiierif! lo exercise such 
jurisdiction. • * 
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By S. 68 of the Judiciary Act, the State laws are to apply 
as to preliminary proceedings in criminal eases. 

551. The matters in which the States’ Courts may and may 
not exercise Federal jurisdiction may be thus summarized : 


A. The State Courts are invested with Federal jurisdiction 

in the following matters {Judiciary Act, Ss. 39, 56) : 

(a) affecting consuls or other representatives of other 
countries ; 

(b) between residents of different States, and between 
" a State and a resident of another State; 

(c) in which an injunction is sought against an officer 
of the (Commonwealth; 

(d) arising under the Constitution of involving its inter- 
pretation, except matters arising as to the limits 
inter se of the constitutional powers of the Common- 
W(‘altli and those of any State or States, or as to 
the limits inter se of the constitutional powers of 
any two or more States; 

(e) arising under any laws made by the Parliament; 

(fj of admiralty and maritime jurisdiction; 

(g) relating to the same* snbje<*t-matter claimed under 
the laws of different States. 


The State Supreme Courts are invested with Federal juris- 
diction in: 

(k) matters in which persons make claims against the 
Commonwealth in contract or tort; suits by per- 
sons against a State may be brought in the High 
CV)urt or in the State Supn^me Court (Judiciary 
Act, S, 58), 

B. The State Courts <*annot exercise jurisdiction in the 
following matters [Judiciary Act, Ss. 38 and 38a) : 

(a) matt(‘rs arising direi^rtly under any treaty; 

(h) suits between States, or between persons suing or 
being >sued on behalf of different States, or between 
a State and a person suing or being sued on behalf 
of another State ; 

(c) suits by the Commonwealth, or any person suing 
on behalf of the Commonwealth, against a State, 
or any person being sued on behalf of a State ; 

(d) suits by a State or any person suing on behalf of a 
Statci against the Commonwealth, or any person 
being su^ on behalf of the Commonwealth; 
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(e) matters in which a writ of vumdamns or prohibi- 
tion is sought against an ofSeor of the Common- 
wealth or a Federal Court (but not other State 
Courts). 

State Supreme Courts cannot exercise jurisdiction : 

(f) In matters (other than trials of indictable offences) 
involving any question arising as to the limits 
inter se of the constitutional powers of the Com- 
monwealth and those of any State or States, or as 
to the limits inter se of the constitutional powers of 
any two or more States. 

552. In Renton v. Renton^ 25 C.Ij.R., 292, it was held that the 
issue of a summons under the Inter-State Destitute Perso'ns 
Relief Act 1910 (South Australia) was not a judicial act within 
the meaning of S. 39 (d) of the Judiciary Act^ and accordingly 
an order made by a special magistrate \vho was exercising juris- 
diction within the meaning of that section, could not be im- 
juigiied because the summons to the defendant, which set the 
proceedings in motion, was issued by a justice of the i)euce, and 
not an authority of the character described in S. 39 (d).^ 

558. In Ah Yich v. hehmert (1904) 2 C.L.R., 593, the appel- 
lant was convicted by a Police Magistrate for an offence against 
the Federal Immigration Restriction Act 1901. He appealed to 
the Court of (icneral Sessions (Victoria). The appeal coming 
on for hearing, objection was taken that the Court had no juris- 
diction to entertain the appeal, inasmuch as the matter being 
one of Federal jurisdiction an appeal could only be had to the 
High (\nirt The objection was upheld by the Clmirmaii. 

An order nisi for a writ of mandamus was obtained. Counsel 
for the Chairman of the Court of General Sessions argued that 
two questions arose: whether any right of appeal was given by 
the Judiciary Act 1903, and, if so, had the Court of General 
Sessions jurisdiction to entertain the appeal, inasmuch as S. (>8 
of the Judiciary Act 1903 (under which the Police Magistrate 
acted) deals exclusively with original jurisdiction, and not with 
appellate jurisdiction. Section 39 of the Judiciary Act, counsel 
contended, dealt wdth civil jurisdiction, and with certain 
criminal jurisdiction in matters as to 'which the State Courts 
would ordinarily have jurisdiction, but in which s^une Federal 

i Counsel argued tliat sinee the Federal Serf'trt and Kaf‘ruiion of Process 
Act 1901-1912, the power of a State to legislate for the service of process 
in other States had gone. Barton J., at p. 298, pegnted out the obvious 
fallacy of this argument ; the Federal powers being roncurrent, and there 
being no eonfliet between the Federal Service and Erccutwn of Process Act 
and the State Act in question. 
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matter intervenes, which transfers the case to Federal juris- 
diction ; the present offence was wholly a creature of Federal 
statute, and any jurisdiction as to it was given by S. 68 and not 
by S. 39; 8. 39 conferred original jurisdiction only, and not 
appellate jurisdiction. Counsel also argued that it might be that 
the power of the High Court to issue a prerogative writ of 
mandamus under S. 75 (v) of the Constitution only exists where 
the writ is sought against an officer of the Commonwealth. 

554. Griffith C.J. said that the matter was hi form a motion to 
make absolute an order for mandcmtis directing the Chairman 
of the C^ourt of General Sessions in Melbourne to hear an ap])eal 
from a conviction by a Police Magistrate. In reality it was an 
invocation of the aiijiellate jurisdiction of the High Court. Tlie 
granting of writs of mandamus, prohibition, and habeas corpus, 
at common law, may be regarded as in one sense an exercise of 
original jurisdiction, and in another as an exercise of appellate 
jurisdiction. When there is a general appeal from an inferior 
(Jourt to another Court, the Court of Appeal can entertain auN 
matter, however arismg, which shows that the decision of the 
(^ourt appealed from is erroneous. The error may consist 
in a wrong determination of a matter properly before the 
(\mrt for its decision, or it may consist in an assertion by that 
<^onrt of a jurisdiction which it does not possess, or it may con- 
sist in a refusal of that Court to exercise a jurisdiction which it 
]>os8esses. In all these cases the Court of Appeal can exercise' 
its appellate jurisdiction in order to set the error right. The 
present motion being an invocation of the appellate jurisdiction 
of the High Court, as was held in the United States in Marhunf 
V. Madison, 1 Cranch, 137, no question arose as to the validity 
of 8. 33 of the Judiciary Act 1903, which section prescribes 
that the High C^ourt in the exercise of its original jurisdiction 
may grant prohibition and mandamus to any Court exercising 
Federal jurisdiction and writs of mandamus and habeas corpus. 
Inasmuch as the jurisdiction of the High Court is conferred by 
the Constitution, and not by the Judiciary Act, 8 . 33 ought not 
to be construed as conferring a new jurisdiction on the High 
Court, but merely as a direction as to the manner in which its 
jurisdiction may be exercised. In this case an appeal lay to the 
High Court as of right, and therefore it was not strictly neces- 
sary to move for an order nisi for a mandamus. The proper 
title to the matter was Ah Yich v. Lehmeri, and not, as is usual 
in the case of a mandamus. The King v, the person against whom 
the mandamus is fibught. 

'^Whether the Court of General Sessions,’^ said the Chief 
Justice, *^had jurisdiction to entertain this appeal depends upon 
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“1% terms «f the Constitution, and of the Judieiaty Act 1903. 
*‘.i , . . In the ease of the High Court, the extent to which that 
*‘Oonrt may exercise judicial power is defined by the Constitu- 
“d<»; in the case of other Courts it is not defined by the Con- 
and must, again of necessity, be defined by the Com- 
**nionwealth law which creates those Courts or invests them 
*‘with Federal jurisdiction. The term ^Federal jurisdiction" 
<< means authority to exercise the judicial power of the Common- 
wealth, and again that must be within limits prescribed. Then 
'' ^Federal jurisdiction’ must include appellate jurisdiction as 
^'well as original jurisdiction. The whole scheme of the 
^\stitution assumes that the judicial power includes both in the 
^‘case of the High Court, and from the history of the Constitu- 
'•‘tiou and the practice in English-speaking countries it must 
^*be taken fpr granted that the judicial power was known by the 
"‘framers of the Constitution to include both, and that those 


""framers intended that the judicial power might be exercised 
“by Courts of original jurisdiction or by (^ourts of appellate 
"‘jurisdiction.” 

The Chief Justice then expressed the view' that in all matters 
other than the five classes of eases enumerated in S. 75, and the 
four others in S. 76 of the Constitution, the High CJourt has no 
original jurisdiction, and cannot qua High Court have it. 

The power to create a Federal Court depends upon S. 71. 
“The judicial pow'er exists as an attribute of sovereignty, and, 


“so far as it is not left to the High Court, it is for the Parlia- 
“inent to say what jurisdiction each ("ourt shall have . . . . 

“Any power that falls WMthin the wonls "Federal juriKdieii(»n’ 
“may be conferred on any ("ourt wdiieh Parliament thinks fit 
“to invest with Federal jurisdiction."’ 

(Iriffith C.J. found that S, 89 of the Judiciary Act is framed 
for the pur])ose of exercising the jmwers conferred by S. 77 of 
the Constitution. ""Section 89 confers authority on each State 
""Court to exercise the judicial power of the Commonwealth in 
‘"the enumerated classes of eases, as to all sueh matters as are 
"‘in other respects within the limits of its jurisdiction as defined 
""by the State laws by which it is established. . . . that 
""authority is conferred to the same extent, and for the same 
""purposes, and is to be exercised in the same manner, as if the 
""Court had been established as a Federal (kiiirt with juris- 
" "diction to exercise the judicial powrer to the extent and for the 
""purposes, for which it was actually establisl^d. Therefore the 
‘"Court of Oeneral Sessions had authority^to^exereise its apjiel- 
""late jurisdiction and to hear the appeal in question in the 
""case/^ 
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555. The foregoing case of Ah Tick v. Lehmeri (1904) 2 

CJj.B '9 was distinguished in B. v. Whitfield, 15 68. 

By S. 39 (2) of the Judiciary Act, Courts of General Sessions 
of the State of Tasmania are, within the limits of their juris- 
diction, invested with Federal jurisdiction. As the Courts of 
General Sessions in Tasmania have no appellate jurisdiction, 
but have merely particular appellate jurisdiction conferred 
upon them in several cases by particular statutes, it was held 
that such Courts have no general jurisdiction to hear appeals 
from justices in matters of Federal jurisdiction. 

556. In Baxter v. Commissioner of Taxation (1907) 4 C.L.R., 
1087, the High Court considered the argument that S. 39 of 
the Judiciary Act was ultra vires on the ground that it took 
away the prerogative right of appeal to the Privy Council. The 
High Court doubted whether S. 39 (2) (a) should be construed 
as affecting the prerogative, but were of opinion that, even if it 
did purport to take away the prerogative right of appeal to the 
Privy Council, and hence was to that extent ultra vires, its 
failure in that respect did not affect the validity of the grant of 
Federal jurisdiction to State Courts contained in the rest of the 
section snd the consequent right of appeal to the High Court. 

The power conferred by S. 77 (iii) of the Constitution, to 
invest the State Courts with Federal jurisdiction cannot be 
limited to the class of cases in which the State Courts have not, 
and could not, have power to adjudicate under State law. Not 
merely the matter over W’hich jurisdiction is exercised must be 
regarded, but also the source from which it is derived. A State 
Court exercises Federal jurisdiction, when, by virtue of an Act 
of the Commonwealth Parliament, it entertains a suit against 
the Commonwealth ; but it equally exercises Federal jurisdiction 
in a suit by a State Commissioner of Income Tax for recovery 
of taxes, Mhere the defendant claims some immunity arising 
under the Constitution, if the Commonwealth Parliament has 
declared that its jurisdiction in such cases shall be Federal 
jurisdiction. Under State law" it had power to adjudicate as an 
organ of State Government ; under Federal law" it has authority 
to adjudicate as an organ of Commonwealth Government. 
{Ibid.) 

557. In the case of Lorenzo v. Carey (1921) 29 C.L.R., 243, it 
was contended that S. 39 of the Judiciary Act is invalid on the 
ground that the provision in sub. S. 2, investing the Courts of 
the States with Federal jurisdiction in all matters in which 
Federal jurisdiction can be conferred upon the High Court is 
invalid, and is not severable, the subsection going beyond S. 77 
of the Constitution, and that, as the Courts of the States already 



i' jarisdietioii as to a large number of those matters men- 
tipM in 8. 7$, in respect of which Federal jurisdiction could be 
cmmired upon the High Court, there was no power to invest 
the State Courts with jiurisdiction which they already had ; that, 
^ieh was sought to be done by S. 39, being to convert a juris- 
diction which already existed into Federal jurisdiction. Re- 
liance was placed on the decision in Weibh v. Outtrim, 1907 A.C., 
81 ; 4 CJj.B., 356, that 8. 39 (2) (a) was held to be invalid as an 
attempt to interfere with the right to appeal from the Supreme 
Court to the Judicial Committee. The Full Bench of the High 
Court unanimously rejected the contention, followed Baxter v. 
Comtnissionera of Taxation, 4 C.L.B., 1087, and held (expressing 
no opinion as to subsection 2 (a) ) that S. 39 is intra vires, and 
that, under it, an appeal lies to the High Court from a decision 
of a Police Magistrate of a State upon an information charging 
an offence against Federal law. 

5.58. In ex parte Gordon (1906) 3 C.L.R., 724, it was held 
that the High Court will construe S. 39 (2) (b) of the Judiciary 
Act liberally in favour of a party desiring to appeal. Therefore, 
where a rule nisi for a prohibition was sought in respect of a 
decision of an inferior court of New South Wales exercising 
Federal jurisdiction, that being the mode provided by S. 112 
of the Justices Act 1902 (New South Wales) for appeal to the 
Supreme Court from a decision of such an inferior Court, the 
High Court will not necessarily require to be satisded that the 
decision was primd facie wrong, although it is the practice in 


New South Wales for the Supreme Court t(» insist on being so 
satisfied under similar circumstances. 

559. In the case of The Federated Sawmill, Timber Yard, etc., 
Association v. Alexander (1912) 15 C.L.R., 308, it was held by 
the High Court that S. 39 (2) of the Judiciary Act 1903 must be 
construed as relating to matters arising under Federal statutes, 
and being of a nature analagons to those over which the several 
Courts of the States respectively have jurisdiction under State 
Ijaws, and as also including any other matters in respect of 
which jurisdiction is conferred by a Federal statute, but so that 
in all respects, other than subject-matter, the provisions of the 
State law as to such Courts shall prevail. 

Section 10 of the Justices Act 1850 (South Australia) pro- 
vided: **m aU cases where no time is already, or shall faere- 
“ after be, specially limited for making any complaint to a 
“Justice, such complaint shall be made ^ . . within six 
“calendar months from the time when th^ matter of such com- 
“plaint arose.“ 
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It was held that the jurisdiction, conferred hy S. 68 of the 
CofMvionwealth Conciliation and Arbitration Act 1907-10, is 
subject to the limitation as to time contained in the above sec- 
tion. Griffith C.J., at p. 313, stated: think that when the 

Federal Parliament confers a new jurisdiction upon an exist- 
^^ing State Court it takes the Court as it finds it, with all its 
^limitations as to jurisdiction, unless otherwise expressly de- 
^‘clared.^' 

Isaacs J., in his judgment (at p. 321) said that the respondent 
contended that S. 79 of the Judiciary Act 1903 qualifies the 
jurisdiction conferred by S. 68, because it adopts as binding on 
Federal Courts, all State laws, which of course include an enact- 
ment of limitation, in all cases to which such Jaws were a[>plic- 
able. Section 79 is based on S. 721 of the United States Revised 
Statutes, which was originally framed in 1789. It declares that : 
*‘The laws of the several States, except where the Constitution, 
treaties, or statutes of the United States otherwise require (»r 
provide, shall be regarded as rules of decision in trials at 
Common Law in the Courts of the United States, in cases 
where they apply. ’’ That section was applied from the earliest 
times so as to include State Statutes of Limitation in <*Huses 
involving rights arising under State laws but tried in Federal 
Courts. The Federal Circuit Courts, however, were, until 1894, 
nearly equally divided as to whether the same rule applied 
where the right arose under a Federal law. In 1894, Campbell 
V. Haverhill^ 165 T'^^.S., 610, at p. 614, ei seq., held it did in a case 
of infringement of patent arising under Congressional law. 
The decision has been followed, in 1899 in Brady v. Daly, 17. I 
U.S., 148, at p. 158, a ease of copyright, and again in 1906, in 
Chattanooga, etc., Works v. City of Atlanta, 203 U.S., 390, at 
p. 397, an action for damages under the Federal Anti^Trust Act. 
Therefore S. 10 of the local statute ap))lied in the present case, 
unless it is either expressly or by necessary implication other- 
wise provided by the Constitution or the Commonwealth law. 

560. It is doubtful whether the Judiciary Act, S. 79 (which 
provides that the laws of each State including the laws relating 
to procedure, etc., shall be binding on all Courts exercising 
Federal jurisdiction) applies to the High Court. Lady Carting- 
ton Sfeanitug Co., Ltd. v. The Commonwealth (1921) 29 C.L.R., 
596. 



CHAPTER XXXII 


APPEALS PROM THE HIGH COURT TO THE PRIVY 

COUNCIL. 

561. No appeal lies as of right from the High Court to the 
Privy Council, but (except in constitutional cases) the Privy 
Council may grant special leave to appeal from the High Court 
to itself. Section 74 of the Constitution provides; “Except 

provided in this section, this Constitution shall not impair 
“any right which the Queen may be pleased to exercise by 
“virtue of Her Royal Prerogative to grant special leave of 
“Hi)i)eal from the High Court to Her Majesty in Council.” In 
Constitutional cases the certificate of the High Court is neces- 
sary (S. 74), but no further leave of the Privy Council is 
requisite. 

562. In Daily Telegraph Newspaper Company v. McLaughlin^ 
1 i^.L.R., 479, the first High Court case, in respect of which an 
a))plication was made to the Privy Council for special leave to 
apj)ea], the Privy (V)uncil laid down that special leave to a[>peal 
to Mis Majesty in Council from a judgment of the High Court 
will not be graiite<l by the Judicial Conimitlee, even in a case 
involving a large amount of money and important questions 
of law, where it a})pears to them that the judgment from whi<‘h 
leave to ap])eai is sought is plainly right, or unattended with 
sufficient doubt to justify the granting of leave. 

The Privy Council applied the observations of Lortl Watson 
in La Cite de Montreal v. Les Ecclesiastiqncs, etc,^ 14 A.C., 660, 
as to the rules to be followed in granting sj>ecia1 leave to appeal 
from the Supreme Court of Canada, and Lord MacNaghten in 
delivering the judgment of the Board said; “The High (Vnirt 
“occupies a position of great dignity and supreme authority in 
“the Commonwealth. No appeal lies from it as of right to any 
“tribunal in the Empire. There can be no appeal at all unless 
“His Majesty by virtue of the Royal Prerogative thinks fit to 
“grant special leave to appeal to Himself in Council. In certain 
“cases touching the Constitution of the Commonwealth the Royal 
“Prerogative has been waived. In all other cases it seems 
“to their Lordships that applications for special leave to appeal 
“from the High Court ought to be treated ig the same manner 
“as applications for special leave to ap)>lal from the Supreme 
^ * Court of Canada, an equally august and independent tribunal. ’ ’ 
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S6S. There being in a ju^dgment of the High Conrt no <|ne8tion 
of law upon which that judgment could be objected to, the 
fact that the case is one of a substantial character and of great 
importance to the parties was deemed by the Privy Council not 
to be a sufficient ground for granting special leave to appeal in 
WUfley Ore Concentrator Syndicate^ Lid. v. Ouihridge^ 4 C.L.B., 
202 . 

Lord Davey (at p. 204) said : “The case of Prince v. Oagnon^ 
“8 A.C., 103, was commented upon by Lord Watson in the well 
“known case of La Cite de Montreal v. Les Ecclesiagtiques, etc., 
“14 A.C., 660, in the following words: ‘It is the duty of their 
“ ‘Lordships to advise Her Majesty in the exercise of Her 
“ ‘prerogative and in the discharge of that duty they are 
“ ‘bound to apply their judicial discretion to the particular 
“ ‘facts and circumstances 4>f each ease as presented to them. 
“ ‘In forming an opinion as to the propriety of allowing an 
“ ‘appeal they must necessarily rely to a very great extent upon 
“ ‘the statements contained in the petition with regard to the 
“ ‘import and effect of the judgment complained of, and the 
“ ‘reasons therein alleged for treating it as an exceptional one 
“ ‘and permitting it to be brought imder review. Experience 
“ ‘has shown that great caution is required in accepting these 
“ ‘reasons when they are not fully substantiated, or do not 
“ ‘appear to be prima facie established by reference to the 
“ ‘petitioner’s statement of the main facts of the case, and the 
“ ‘questions of law to which these give rise. Cases vary so 
“ ‘widely in their circumstances that the principles upon which 
“ ‘an appeal ought to be allowed do not admit of anything 
“ ‘approaching to exhaustive definition. No nile can be laid 
“ ‘down which would not necessarily be subject to future quali- 
“ ‘fications, and an attempt to formulate any such rule might 
“ ‘therefore prove misleading. In some cases, as in Prince v. 

*Oagnonf their Lordships haye had occasion to indicate 
“ ‘certain particulars the absence of which will have a strong 
“ ‘influence in inducing them to advise that leave should not be 
“ ‘given, but it by no means follows that leave will be reeom- 
“ ‘mended in all cases in which these features occur. A case 
“ ‘may be of a substantial character, may involve matter of 
“ ‘great public interest, and may raise an important question of 
“ ‘law, and yet the judgment from which leave to ap|>eal is 
“ ‘sought may appear to be plainly right, or at least to be un- 
“ ‘attended with sufficient doubt to justify their Lordships in 
“ ‘advising Her Mhjerty to grant leave to appeal.’ ” 

«^64. In Victorian BaUways Commissioners v. Brown,. 3 G.L.B*, 
1132, the Privy Council affirmed that if a party chooses to 
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j|Peal from the Supreme Court of a State to the High Court 
jui^ead of to the Privy Council^ aud the judgment appealed 
tjffOA is affirmed by the High Court, the Privy Council will not, 
ah'h rule, entertain a petition for special leave to appeal. The 
patty seeking leave to appeal had the option of appealing 
direct from the Supreme Court of the State to the Privy Council, 
or he might elect to go to the High Court. If he goes to the 
High Court, and the judgment appealed from is affirmed, a very 
special case must be made out to obtain the special leave of the 
Privy Council. The position is different, if the party appealing 
was taken before the High Court by the other side, because he 
cannot then help going to the High Court. Where a man 
“elects to go to the High Court, having his choice whether he 
“will go there or not, this Board will not give him assistance 
“except under special circumstanees.*' Lord Davey, at p. 1132, 
stated: “The High Court of Australia is a Court of the very 
“highest authority.” 

565. In Commissioner of Taxes v. Baxter (1907) 5 C.L.R., 398, 
leave was refused, the matter having been closed by legislation 
of the Commonwealth Parliament submitting the salaries of 
Federal officers to State taxation. 

566. In connection Avith the ease <)f Williams v. Curaior of 
Intestate Estates^ 8 C.L.ll., 760, at p, 761, Griffith C.J., on behalf 
of himself and Barton and O’Connor JJ., entered a mild protest 
against the j)rHctice of the Privy Council in reversing judg- 
ments of the High (’ourt on new ))oints made on appeal, wdiich 
are not raised in the C’ourt from which the ap))eal is brought. 
In one case the Privy Council, so Griffith C.J. pointed out, liad 
proceeded on a different fact not mentioned in the evidence in 
the case, and “the existence of which we think no Australian 
“counsel w'ould have had the temerity even to suggest, but 
“which was alleged in the ex parte petition for special leave to 
* ‘ appeal. ' ’ 

567. In Jones v. Commonwealth Court of Conciliation and 

Arbitration (1918) 24 C.L.R., 346, the Privy Council dismissed, 
as incompetent, in the absence of a certificate, an appeal in the 
Builders* Ijdbourers* Case^ 18 C.L.K., 224, holding that a decision 
by the High Court that a particular dispute was a dispute ex- 
tending beyond the limits of one State, and that in respect of 
it the President of the Commonwealth Court of C’onciliation and 
Arbitration had, under legislation of the Commonwealth Par- 
liament passed, pursuant to their constitutjpnal powers, juris- 
diction to make an award, is a decision jipsn a question as to 
the limits inter se of the constitutional powers of the Common- 
wealth, and those of the States within the meaning of S, 74 of 
the Constitution. ' 
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568. The High Court is the final arbiter of any question as to 
the limits inter se of the constitutional powers of the Common- 
wealth and those of any State or States, or as to the limits 
inter se of the constitutional powers of any two or more States. 
Section 74 of the Constitution provides: ''No appeal shall be 
"permitted to the Queen in Council from a decision of the Higli 
"Court upon any question howsoever arising, as to the limits 
"inter se of the constitutional powers of the Commonwealth, 
"and those of any State or States, or as to the limits inter se 
"of the constitutional power of any two or more States, unless 
"the High Court shall certify that the (|uestion is one whicli 
"ought to be determined by Her Majesty in Council." 

This section, which has been referred to by Isaacs J. as "one 
"of the pillars of the Constitution," covers all tjie cases in- 
volving the most important branch of interpretation, namely, 
that of the relative spheres of Commonwealth and State. With 
regard to cases coming within the section the High Court has 
held that not only its decision, but the ratio decidendi of its 
judgment is thereby rendered final. 

569. Whether the High Court would be bound by the decision 
of the Privy Council on a question, within S. 74 of the Constitu- 
tion, in a previous case, where the ajipellant went straight from 
the Supreme Court of Victoria to the Privy Council, was con- 
sidered in Ba-xter v. Commissioner of Taxes, 4 C.L.R., 1087. 
The High Court declared that it declined to be bound by such a 
decision, and that its own decision is the final aihiter in inter- 
preting the Constitution in cases within the section. 

At pp. 1100-1 Griffith C.J. said: "Whether the High Court or 
"the Judicial Committee of the Privy Council is under the ('on- 
"stitution the ultimate arbiter upon questions as to the limits 

inter se of the constitutional powers of the Commonwealth 
"and those of any State or States .... must depend upon the 
"terms of the Constitution itself. Section 74 is as follows: 
"... In our opinion [Griffith C.J., Barton and O’Connor JJ.J 
"there is no auibiguity in the language, if it is regarded simply 
"as a prohibition of an appeal to the Sovereign in Council in^.^ 
"the prescribed cases. The particular task now imposed upon 
"us is not so much to interpret verbal expressions, as to dis- 
" cover the object pf the legislature in making the enactment. 
"No one disputes liha^.in ordinary cases this Court is bound by 

"the decision of the Privy Council It is a recognized 

"working rule that that Court whose decisions are subject to 




^^apj>eal shall follow the decision of Courts of final ap}>eal. 
*^Aiid if there were no more in the ease, the rule might very 
"*tvcll be applied to the present controversy. But there is a 
^^great deal more. For the first time in the history of the 
“British Empire a (’*ourt has been established as to which it 
“has been declared that no appeal shall be permitted from its 
“decisions on certain questions unless the Court itself certifies 
“that the question is one which ought to be determined by the 
“Sovereign in ('*ouncil. These words cast upon the ('*ourt the 
“duty of deteriniiiing whether the question is such an one or 
“not, and if it thinks that it is iM»t, it is its solemn duty to say so. 
“If the case falls wdthin 8. 74 the Privy Council has no authority 
“to review its opinion on that point, and the fact that the Privy 
“Council may be called upon to deal with the same question in 
“another case is quite irrelevant to the opinion of this (Jourl 
“as to whether it ought to be determined by that tribunal or 

“not (p. 11011) The cpiestion is whether the conventional 

“duty of one Court, not in all respects the highest, to follow 
“another (V)urt of higher authority is excluded by the implicn- 
“tion arising from the purpose for which this Court was estab- 
“lished, and the place which it holds under the (Constitution. “ 

(At p. 1117). “To treat a decision of the Privy (^nineil as 
“over-ruling its own decision (i.e., that of High Court] on a 
“question which it thinks ought not to be determined by the Privy 
“(''ouiicil would be to substitute the opinion that body for 
“its <»wii, which would be an unworthy abaiidoiiraent of the 
“great trust re])osed in it by the Constitution.” 

(At. ]). 1118). “In onr opinion, the intention of the British 
“Legislature was to substitute for a distant ('*ourt, of uncertain 
“constitution, imperfectly acquainted with Australian condi- 
“tioiis, unlikely to be assisted by counsel familiar with those 
“conditions, and wliose decisions would be rendered many 
“months, ])erhaps years, after its judgment had been invoked, 
“an Australian (^ul^t, immediately available, constant in ils 
“composition, well versed in Australian history and conditions, 
“Australian in its sympathies, and wliose judgments reuclered 
“as the occasion arose, would form a working code for the 
“guidance of the C^mstitution. For these reasons we are of 
“opinion tliat this (Vmrt in no way is bound by the deeisioji 
“of the Judicial Committee in Wehh v. Outirim^ 4 C.L.R., 356, 
“but is bound to determine the present appeal upon ils merits 
“according to its own judgment. In other yords, we think that 
“this Court is in effect directed by the CViiistitiition to disregard 
“the unwritten conventional rule as to following decisions of 
“the Judicial Committee in eases falling within S. 74.” 



t ^ 970. lii Murray v. OMecior^ 1 C.L.B., 82» an applieatum for a 

" certificate was refused because the High Court did not consider 
that the ease fell within the section. 

In refusing a certificate in Municipal Council of Sydney v. 
The CommonweaUhf 1 C.L.B., 208^ at p. 237, the Court stated 
that before granting a certificate they must be satisfied that 
there is some special reason for certifying that the question is 
one which ought to be determined by His Majesty in Council.” 
It must at least appear that there is some reasonable ground for 
disputing the correctness of the High Court *s decision. In that 
case the High Court considered the matter “a very plain case” 
and refused the certificate. 

571. In the case of Deaktn v. Webb,»l CMpi.B., 385, the High 
Court refused a certificate, and, at )). 622, Griffith C.J. stated 
that the principles applicable to the granting by the Judicial 
Committee of special leave to appeal from the High Court or 
from the Supreme Court of a State are not applicable in this 
case. Grave responsibility is cast upon the High (5ourt by the 
Constitution. ^*We should be guilty of a dereliction of duty 
almost amounting to a breach of trust if we were to decline 
^‘to accept that responsibility iinless we were iu a position to 
^'say in intelligible language that there whh some special reason 
‘‘capable of being formulated why the Privy Council was and 
“why we were not the proper ultimate judges of the question. 
“That seems to me the only rule that can be applied m deter- 
“ mining whether a certificate should be given.” 

Barton J. (at p. 6261 referred to the history of 8. 74, and the 
fact that the clause, as passed by the ]>eop1e on the taking of 
the referendum, only gave an appeal in Constitutional qiiestioiis 
when “Public interests of some part of Her MajeHt> 's Do- 
“ininioiis other than the Comraoiwealth or State are involved," 
and stated that the form of 8. 74 “was devised so that, at least, 
“those Australian Constitutional cases, which involved the 
“public interests of parts of the Empire external to this Com- 
“mon wealth, might be ultimately decided by His Majesty in 
“Council upon the grant of its Certificate by this Court.” 

O ^Connor J. went so far as to thus express himself, p. 631: 
“So strongly do I feel that that duty has been put upon mypelf 
“as a member of this Court, that 1 have no hesitation in ssying, 
“ if we found that by a current of authority in Englaint, it was 
likely that, should a ease go to the Privy Council some funda* 
“mental principle involved was likely to be decided in a manner 
“^contrary to the true of the Constitution as ive believed 

“it to be, it would beffbUT duty not to allow the case to go to the 
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‘Wiry Comncil, and thus to save this Constitution from the 
of what we would consider a misinterpretation of its 
*^i^damentsl principles.” 

^972. In Colonial Sugar Refining Company v. The Attomey- 
denorai for the Commonwealth (1912) 1.5 C.L.R., at p. 234, the 
High Court granted a certificate pursuant to S. 74 of the Con- 
stitution ; OrifBth C.J. stating that one reason for so doing was 
that a judgment of a Court which is equallj' divided in opinion 
is not generally considered as of great weight, and the question 
was of very great importance. 

573. In Amalgatnated Society of Engineers v. Adelaide Steam- 
ship Co., Ltd. (1921) 29 C.L.R., 406, a certificate was refused. 
An application to the Privy Council for special leave failed 


(1923, A.C., 170.) 



CHAPTER XXXIII 


THE JUDICIAL POWER AND THE CROWN.i 

574. As has been stated (see Chap, xxviii^ anie)^ the Constitu- 
tion confers original jurisdiction upon the High Court in all 
matters in which the (\>mmonwealth or a person suing or being 
sued on behalf of the Commonwealth is a party, or between 
States, or* between a State and a resident of another State 
(S. 75). Section 78 of the (Constitution enables the Parliament 
of the Commonwealth to make laws, conferring rights to pro- 
ceed against the Commonwealth or a State, in respect of matters 
within the limits of the judicial power. 

Section 56 of the Judiciary Act provides that any person 
making any claim against the Commonwealth, whether in con- 
tract or in tort, may in respect of the claim, bring a suit against 
the CommoiiM’calth in the High Court or in the Supreme Court 
of the State in which the claim arose. A similar right of suing 
in the High Court is conferred on a State claiming against the 
Commonwealth. By S. 58 of the Judiciary Act any person 
claiming against a State, whether in contract or tort, in re8j)ect 
of a matter in wJiich the High Court has original jurisdiction or 
(•an have original jurisdiction conferred on it, may in respect of 
the claim bring a suit against the State in the Supreme (3ourt of 
the State, or (if the High Court has origuial jurisdiction in the 
matter) in the High Court. 

The High Court is, by S. 59 of the same Act, constituted a 
forum in which suits by a State against another State are 
justiciable. In any suit to which the Commonwealth or a State 
is a party, S. 64 of the Judiciary Act provides that the rights of 
})arties shall as nearly as possible be the same, and judgment 
may be given and costs awarded on either side as in a suit 
between subject and subject, save that by S. 65 no execution 
may issue against the C^ommonwealth or a State. 

575. In the result these provisions are pro tanto an abnega- 
tion of the maxim “The King can do no wrong'' (see par. 421, 
ante)j and a relative abolition of the cumbersome system of 
Petition of Right. For example, the common law rule was that 
the relation of master and servant does not exist between 
inferior and subordinate officers of a public department of the 

• f 

1 See also pars. 421, 422, ante. 
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Crown. They are all servants of the King and one of them is 
liot the servant of the other.- 

Thus an inference of statutory intention to impose the liability 
of an employer on the Postmaster-Oeneral in his official 
capacity, or any other head of a department will not be made 
in England without plain words to that effect. (Bainhridge v. 
Posifnaster-Oerieral (1906) 1 K.B., 175; see also MacGregor v. 
Lord Advocate (1921) S.C., 847.) 

The Arhitraiion (Public Service) Act, No. 11 of 1911, is alsc» 
enacted in pursuance of S. 78 of the Constitution. 

576. In Baume v. The Commomveallh (1906) 4 C.L.R., 97, \\ 
was held that Ss. 56 and 64 of the Judiciary Act give a subject 
the same rights of action against the (\>inmonwealth as he 
would have against a subject in matters of tort as well as coii- 
tra<*t. The Commonwealth is, therefore, responsible in an action 
for the tortious acts of its servants in every case in whieh the 
gist of the cause of aetion is an infringement of a legal right, 
if the act comi)lained of is not justified by law and tlie person 
doing it is not exercising an independent discretion iiiijiOKed 
upon him by statute, but is performing a merely ministeriai 
duty. 

577. In the case of The Commonwealth v. Baume, 2 C.L.K., 405, 
it was held that the Supreme (’ourt of New South Wales had no 
jiirisdietion in an aetion brought in that (1ourt b> an individual 
against the (Commonwealth to miikc* an order for discovery of 
ilocuments against the Commonwealth, the Supreme Court of 
New South Wales not being eudow'eil with a g(*iieral dis<*retioiiar>' 
power to order parties to make diseovery, but its powei’s in this 
respect being limited by the New South Wales Common Law Pro- 
vedun Act 1899. But in the case of The Commonwealth v. Mith r, 
10 C.Jj.ll., 742, it was held that in an aetion against th«» (Common- 
wealth, brought in the Supreme (’oiirt of Victoria, that Court has 
by the combined effect of the Judiciary Act 1903 and the Supreme 
Court Act and Rules of that State jurisdiction to order the 
Coiiiinoii wealth to ansAver interrogatories and to make discovery 
of documents. The Court distinguished Th< (Commonwealth 
V. Baume (supra) on the ground that the ease depuiuied entirely 
on the construction of the New South Wales (^ommon I^jw Pro- 
cedure Act 1899; in New South Wak^s a distinction still existing 
between actions at law and suits in equity. 

- PoUtM*k, The l^aw of Torts, }k H6, reforriiig lo ProfewHor UiirriHoti Moore, 
“liability for Aets of Publie Servants,” in Ijuw Quarterly Ki'view, Vol. 
XXIII, 42, in which article Professor Moore^ dija'usses the element of 
governmental functions in siricio senaa, ami cites the Tasmanian case of 
Enet^er v. The King, 3 C.I 1 .B., see also article on the Liability of the 

Commonwealth for Torts, in the Commonwealth Law Be view, Vol I. 



* 578. In Mareom*$ Wireless Telegraph Co.t Ltd. ▼. TM Cam- 
momeealth (No. 2) 16 C.L.B., 178, inspectitm was otdered 
against the Commonwealth in an action against the Common- 
wealth for infringement of patent, it being alleged that an 
apparatus, used by the Commonwealth for wireless telegraphy, 
was an infringement of the plaintiff’s patents. The application 
for inspection of the apparatus was opposed on the ground that 
the Postmaster-Oeneral was of opinion that such inspection 
would be prejudicial to the public Interest and welfare of the 
Commonwealth. The Court held that there was nothing to 
warrant oven a conjecture that the inspection would disclose 
anything that could be reasonably called a secret, in any sense 
of the word, and therefore a prim& feuiie oase of infringement 
having been made out, that inspection should be allowed. 

The Court were of opinion (Isaacs J. dissenting) that where a 
claim is made by the Crown that inspection of a thing should 
not be granted on the ground that, in the opinion of the Minister 
of the Crown, such inspection would be detrimental to the 
]>nblic welfare, it is not the Court's duty to consider the claim 
without enquiry, but that it ought first to ascertain what is the 
nature of the alleged State secret, and whether facts discover- 
able on inspection of the thing can, in any intelligible sense, 
prejudice the public welfare. 

579. In Marconi's Wireless Telegraph Co., Ltd. v. The Com- 
monwealth (No 3) 16 (Mj.R., 384, a motion for stay of pro- 
ceedings under the order above mentioned (par. 578, ante) 
{lending an H])])lication to the Privy Council for special leave 
to aiipeal was made by the (’ommonwealth, and the High Court 
being of opinion that the circumstances were such that unless a 
stay was granted, that apjieal would be rendered nugatory, and 
that if it was simply granted the whole benefit of the action 
might be lost to the plaintiffs, stayed these proceedings until 
the hearing of the u)>plieation to the Privy Council, on the Coiu- 
monwealth undertaking to expedite the application, and to pa> 
such damages whether legally claimable or not as the High 
Court or a Justice thereof might think just and fair as com- 
pensation to the plaintiffs for any damage they might sustain 
by reason of the stay. 

580. The Claims against the Oovemment and Crown Land* 
Act 1912 of New South Wales provides for the appointment of 
a nominal respondent on behalf of the Government. It uus 
held by the High C^urt in Williams v. Attomey-Oeneral for New 
South Wales, 16 C 4 Ti.B., 404, that an action may be brought in the 
Supreme Court of New South Wales, under that Act, by the 
Crown as representing one set of persons, against the Crown, as 
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rdBaentiag another set of persons^ and in respect of competing 
It was also held that the Attorney-General for New 
SdU^h Wales did not represent the King in his Imi>eria1 right, 
wiiether as owner or as trustee. 

Ifiggins J. doubted whether the Attorney-General for New 
South Wales can succeed in an information against the Govern- 
ment of New South Wales for a trespass for which, as a mem- 
ber of the Government, he is a consenting party, or whether in 
his capacity of adviser of the Governor he can sue himself in his 
capacity of adviser of the Governor. 

The Privy Council upheld the High Court, being of opinion 
that the suit was not maintainable, since no trust had been 
declared, or charity established, and the action complained of 
was that of the State Executive, and within its competence, 
whether the Government House and Grounds were “waste 
lands" within the Act concerned or not. The Board was also 
of opinion that the proceedings were not pro]>erly constituted 
since it was claimed that the right of administration of I he 
premises was in the Crown in the right of the United Kingdom, 
but that the Crown in that right was not represented before 
the Courts (Attorney-Oeneral for New South Wales v. Williams 
(1915) A.C., 513). 

581. In Attorney-General for New South WaleK v Brewery 
Employees^ Union (1908) 6 469, a Union of Brewery 

Employees registered in Neu South Wales, as a trades union, 
and as an industrial union under the Industrial Arbitration Act 
of that State, registered a mark or label in the register of 
workers’ trade marks under Part VII of the Commonwealth 
Trade Mcerks Act 1905. The Attorney-General for that »Stat<‘, 
at the relation of several joint stock companies, carrying on 
the business of brewing in that State, who were also joined as 
plaintiffs, instituted a suit in the High (V>urt against the em- 
ployees" union and the Registrar of Trade Marks, for a declara- 
tion that the provisions as to workers’ trade marks were invalid, 
and that consequently the registration was invalid, and for an 
order cancelling the registration and an iiijuiictioii restraining 
the Registrar from keeping a register of workers’ trade marks. 

It was held first, per Griffith (\J., Barton and 0’(’onnor JJ. 
(Isaacs and Higgins JJ. dissenting) that the plaintiff companies 
were persons aggrieved by the registration and were therefore 
proper plaintiffs; secondly, per Griffith (\J., Barton, O'Connor 
and Isaacs JJ. (Higgins J. disspiiting) ^hat the plaintiff 
Attorney-General as representing the pubHe af his State claim- 
ing to be injured by the legfislation in question was a projier 
plaintiff; and thirdly, per Griffith C.J., Barton and O'Connor 
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JJ. (Isaacs and Higgins JJ. dissenting) that the suit was rightly 
framed, injunction and not quo warrcmto being the appropriate 
remedy, under the circumstances, and that the plaintiffs were 
entitled to the relief prayed. 

582. In Ryder v. Foley (1906) 4 C.L.B., 422, it was held that 
the word Government” in the Queensland Police Act, dealing 
with the dismissal of constables, was not synonymous with 
‘*Govemor-in-Council,” but meant the responsible minister. 
Excepting those acts of government required by the Australian 
State Constitutions to be done by the Governor with the advice 
of his Executive Council, acts of government may be performed 
by the responsible minister in accordance with the English 
system introduced into Australia on the establishment of 
responsible government. 

583. In the case of The King v. Associated Northern Collieries, 
11 C.L.R,, 138, it was held by Isaacs J., in chambers, that in any 
civil action to which the Crown is a party, it is bound to flie 
same extent as any other litigant, to give j)articulars. 

584. A claim founded on, and arising out of, a contract 

entered into by some person on behalf of the Crown, is a 
‘‘matter” within S. 75 of the Constitution (Daly v. State of 
Victoria (1920) 28 C.L.R., 395, at p. 400). Hence an action 
may be brought, in the High Court, by a resident of New South 
Wales against the State of Victoria for a refund of probate duty 
(ibid). ) 
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THE COMMONWEALTH OF AUSTRALIA 
CONSTITUTION ACT 

(63 AND 64 ViCT., CHAt>TBR 12.) 

AS A1.TICRED BY 

Constitution Alteration (Senate Elections) 1906 
(No. 1 OF 1907). 

AND BY 

Constitutimn .iVijTEration (State Debts) 1909 
(No. 3 OF 1910). 

AN ACT TO CONSTITUTE THE (’OMMONWKAT.TH OP 

AITSTRAIjIA 

|9tli .Tilly, 1900.1 

WHEREAS the people of New South Wales, V'ictoria, South Australia, 
Queensland, and Tasmania, humbly relyinj^ on the blessiniiC of Alniiahty Ood, 
have aip’ced to unite in one indissoluble hVderal (. ’on imon wealth under the 
Crown of the United Kingdom of Great Britain niu\ Ireland, and under tho 
('•onstitution hereby established: 

And whereas it is expedient to provide for the ndiiiiHsion into the Coin- 
luoiiwealth of other Australasian Colonies and possessions of the Queen: 

Be it therefore enacted by the Queen ^s Most Excellent Majesty, by and 
with the advicre and consent of the Uords Bfii ritual an<l Temporal, and 
Commons, in this present Parliament asseinbU'd, and by the authority of the 
same, as follows: — 

1. This Act may be cite<l as the Oummonwealth of Australia (Constitution 
Act. 

2. The provisions of this Act referring to the Queen shall extend to Her 
Majesty ^s heirs and successors in the sovereignty of the Unitcfl Kingdom. 

3. It shall be lawful for the Queen, with the advice of the Privy Council, 
to declare by proclamation that, on and after a day therein appointed, not 
being later than one year after the passing of this Act, the people of New 
8outh Wales, Victoria, South Australia, Queensland, ami Tasmania, ami 
also, if Her Majesty is satisfied that the people of Western Australia have 
agreed thereto, of Western Australia, shall be united, in a Fe^leraJ (Common* 
wealth under the name of the Commonwealth of Australia. But the Queen 
may, at any time after the proclamation, appcuiit a Governor-General for 
the Oommonwcalth. 

4. The Commonwealth shall be established, and the Constitution of the 
Commonwealth shall take effect, on and after the d^y so appointed. But 
the Parliaments of the several colonies may at any ^me after the passing 
of this Act make any such laws, to come into operation on the day so 
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itppoilited, M tli^ laii^t have made if tlie CoBatltallfiii bad tatai alfe^t at 
the imwiiig of tiiia Aot. 

5. Thit Act, and all laws mads bf the ParUameat of the ComaionweaHh 
nndeir tbe Constitutioiii shall be binding on the eonrts, jndfM^ and people 
of every 9tate and of every part of the CSommonwealth, notwithatandiag 
anything in the laws of any State; and the laws of the Ckmunonwealth 
■hall be in foree on all British shipSi the Qneen’s ships of war ezeepted, 
whose flrst port of clearance and whose port of destination are in the 
Commonwealth. 

6. ''The Commonwealth'^ shall mean the Commonwealth of Anstralia 
as established under this Aet. 

"The States" shall mean such of the colonies of New South Wales, 
New Zealand, Queensland, Tasmania, Victoria, Western Australia, and 
South Australia, including the northern territory of South Australia, as 
for the time being are parts of the Commonwealth, and such colonies or 
temtones as may be admitted into or established*by the Commonwealth as 
States; and each of such parts of the Commonwealth shall be called "a 


State." 


"Original States" shall mean such States as are parts of the Common- 
wealth at its establishment. 

7. The Federal Council of Australasia Act, 1885, is hereby repealed, but 
so as not to affect any laws passed by the Federal Council of Australasia and 
in force at the estabbshment of the Commonwealth. 

Any such law may be repealed as to any State by the Parliament of the 
Commonwealth, or as to any colony not being a State by the Parliament 
thereof. 

8. After the passing of this Act the Colonial Boundaries Act, 1895, shall 
not apply to any colony which becomes a State of the Commonwealth, but 
the Commonwealth shall be taken to be a self-governing colony foi the 
purposes of that Act. 

9 Tlie Constitution of the Commonwealth shall be as follows — 


THE CONSTITUTION. 

This Constitution is divided as follows — 

Chapter I — The Parliament. 

Part I — General 

Part II -—The Senate 
Part 111 — The House of Bepresontatives. 
Part IV. — ^Both Houses of the Parliament: 
Part V. — Powers of the Parliament: 
Chaptei II. — The Executive Government: 

Chapter III — The Judicature. 

Chapter IV — Finance and Trade* 

Chapter V — The States. 

Cliapter VI — New States: 

Chapter VII. — ^Miscellaneous: 

Chapter VIII. — Alteration of the Constitution. 

The Schedule. 


OilAPTEB I.— THE PABLIAMBNT. 

^ PABir I.— 

1. The legislative pew^r of the Commonwealth shall be vested In a E^dtfal 
Parliament, which shall consist of the Queen, a Senate^ and a Baifo 





Appendix 




BepMentatiyas, and which is hereinafter called **The Parliament/ 

Parliament of the Commonwealth.” 

2* A Oovernor-Oeneral appointed by the Queen shall be Her Majesty *8 4 a, pal 

repmentative in the Commonwealth, and shall haye and may ciercise in 
the Commonwealth during the Queen’s pleasure, but subject to this Con- 
stitation, such jmwers and functions of the Queen as Her Majesty may be 
pleased to assign to him. 

3. There shall be payable to the Queen out of the Consolidated Bevonue 
fund of the Commonwealth, for the salary of the Oovernor-General, an 
annual sum which, until the Parliament otherwise provides, sliall be ten 
thousand pounds. 

The salary of a Gh>vernor-General shall not be* altered during his con- 
tinuance in office. 

4. The provisions of this Constitution relating to the Governor-General 
extend and apply to the Governor-General for the time btung, or such 
person as the Queen may appoint to administer the Government of the 
Commonwealth; but no such person shall ho entitled to rerei%T any salary 
from the Commonwealth in respect of any other office during his admin- 
istration of the Government of the Commonwealth. 

o. The Governor-General may appoint such times for holding the sessions Pars. tOO, 417. 
of the Parliament as he thinks fit, and may also from time to time, by 
Proclamation or otherwise, prorogue the Parliament, and may in like 
manner dissolve the House of Bepresentatives. 

After any general election the Parliament shall be summoned to meet not 
later than thirty days aftifi* the day appointed for the return of the writs. 

The Parliament shall be suinmoiie<l to meet not later than six months 
after the establishment of the Commonwealth. 

6. There shall be a session of the Parliaiiieiit once at h^ast in i^very year, Firs. 89. 891» 

so that twelve months shall not intervene between the last sitting of the 
Parliament in one session and its first sitting in the next m'Bsion, 


Pakt II. — The Senate. 

7. The Senate shall 1 m' composed of senators for each State, directly Pari. 808, 808. 
chosen by the peojilc of the State, voting, until the Parliament otherwise 

provides, as one electorate. 

But until the Parliament of the Commonwealth otherwise* jirovides, the 
Parliament of the State of Queensland, if that State lie an Original State, 
may make laws dividing the State into divisions and determining the 
number of senators to be chosen for each division, and in the absence of 
such provision the State shall be one electorate. 

Until the Parliament otherwise provides there shall In) six seimtors for 
each Original State. The Parliament may make laws increasing or dimin- 
ishing the number of senators for each State, but so that equal representa- 
tion of the several Original States shall be maintained and that no 
Original State shall have less than six senators. 

The senators shall be chosen for a term of six years, and the names of 
the senators chosen for each State shall bo certified by the Government to 
the Governor-General. 

8. The qualification of electors of senators shall be in each State that Far. 800. 
which is prescribed by this Constitution, or by the Parliament, as the 
qualification for electors of members of the House of ^presentatives ; but 

in the choosing of senators each elector shall voteoonljr once. 


V 
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Mk, 0. The Parliament of the Oommonwealth may make lam preaerflribig tha 
method of choosing aenators, hut so that the method shall be miifom for 
all the States. Subject to any such law, the Parliament of cadi State may 
make laws prescribing the method of choosing the senators for that State. 

The Parliament of a State may make laws for determining the times and 
places of elections of senators for the State. 

10. Until the Parliament otherwise provides, but snbject to this Con- 
stitution, the laws in force in each State, for the time being, relating to 
elections for the more numerous House of the Parliament of the State shall, 
as nearly as practicable, apply to elections of senators for the State. 

11. The Senate may proceed to the despatch of business, notwithstanding 
the failure of any State to provide for its representation in the Senate. 

h||li. tht, 468. 12. The* Governor of any State may cause writs to be issued for elections 

^ of senators for the State. In case of the dissolution of the Senate the 

writs shall be issued within ten days from the proclamation of such dissolu- 
tion. 

nw« sot. 13. As soon as may be after the Senate first meets, and after each first 

meeting of the Semate following a dissolution thereof, the Senate shall divide 
the senators chosen for eacdi State into two classes, as nearly equal in number 
as practicable; and the places of the senators of the first class shall become 
vacant at the expiration of three years, and the ])laco8 of those of the second 
class at the expiration of six years, from the beginning of their term of 
service; and afterwards the places of senators shall become vacant at the 
expiration of six years from the beginning of their term of service*. 

The election to fill vacant places shall b<» mode within one yesi befoie 
the places are to Ijccome vacant. 

Por the purposes of this section the term of service of a seiiatoi shall l>c 
taken to begin on the flist day of July following the day of his ele<*tion, 
except in the cases of the first election and of the election next after anv 
dissolution of the Senate, when it shall be taken to iH'gin on the first da) of 
July preceding the day of his election. 

(As altered by No. 1 1P07, S 2.1 

14. Whenever the number of senators for a State is inei eased or diiiiin 
ishcd, the Parliament of the (^onimoii wealth may make such provision for the 
vacating of the places of senators for the State as it deems necessary to 
maintain regularity in the rotation. 

604 . 13. If the plaee of a senatoi becomes vacant before the expiration of his 

term of service, the Houses of Parliaiiieiit of the State foi whieh he was 
chosen shall, sitting and voting together, elioost^ a person to hold the place 
until the expiration of the term, or until the election of a successor as here- 
inafter provided, whichever first happens. But if the Houses of Parliament 
of the State are not in session at the time when the vacancy is notified, the 
Governor of the State, with the advice of the Executive Ooutieil thereof, 
may appoint a person to hold the place until the expiration of fourteen days 
after the beginning of the next session of the Parliament of the State, or 
until the election of a successor, whichever first happens. 

At the next general election of members of the House of Bepresentatives, 
or at the next election of senators for the State, whichever first happens, a 
SttccessoT shall, if the term has not then expired, be chosen to hold the place 
from the date of his election until the expiration of the term. 

The name of any senator so chosen or appointed shall be certified by the 
Governor of the State to the Governor-General. 

16. The qualifiea^oaicof a senator shall be the same as those of a member 
of the House of Bepreoeatativet, 
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nraiM Semite shall, before proeeeding to tbe despateh of aaj other 
bumMil^ ehdooe a senator to be the President of the Senate; and as often 
as lf$ odSee of President becomes vacant the Senate diall again choose a 
senill^ to be the President. 

President shall cease to hold his office if he ceases to be a senator. 

He^iiihj be removed from office by a vote of the Senate, or he may resign 
his office or his seat by writing addressed to tbe Qovemor-Generai 

XS. Before or during any absence of (he President, the Senate may chooM' 
a senator to perform his duties in his absence. 

10. A senator may, by writing addressed to tbe President, or to the 
OoVemor>Ck«neral if there is no President or if the President is absent from 
the Commonwealth, resign his place, which thereupon shall become vacant. 

20. The place of a senator shall become vacant if for two consecutive 
months of any session of the Parliament he, without the imrmissiou of the 
Senate, fails to attend the Senate. 

21. Whenever a vacancy happens in the Senate, the President, or if 
there is no President or if tbe President is absent from the Commonwealth 
the Qovernor-Qcneral, shall notify the same the Governor of the State 
in the representation of which the vacancy has happened. 

22. Until the Parliament otherwise provides, the presence of at least 
one third of the whole number of the senators shall be neecssary to con 
stitute a meeting of the Senate for the exercise of its powers. 

23. Questions arising in the Senate shall be determined by a majority of W*- 
Aotes, and each senator shall have one vote. The President shall in all cases 

1h« entitled to a vote; and when the votes are e<}iial the question shall pass 
in the negative. 


Part III.— The Houhr of KEPRBURNTATivrb. 

24. The House of K4‘presentative8 shall be composed of menilnus dirwtly Far. 209. 
<ho8en by the people of the Commonwealth, and the numluT of such 
members shall bo, as nearly as practicable, twice the iiiiinber of the senators. 

The number of members chosen in the several States shall be in proper 
tion to the respective numbers of their people, and shall, until the Parlia- 
ment otherwise provides, be determined, wheiievei necessary, in the follow- 
ing manner: — 

(i.) A quota shall be ascertained by dividing the number of the iieople 
of the Commonwealth, ss shown by the latest statistics of the 
Commonwealth, by twice the number of the senators: 

(ii.) The number of members to be chosen in each State shall bo 
determined by dividing the nuinlier of the |)eoxde of the State, 
as shown by the latest statistics of tbe Commonwealth, by the 
quota; and if on such division there is a remainder greater 
than one-half of the quota, one more member shall Ik* chosen 
In the State. 

But notwrithstanding anything in this section, five meiuliers at least shall 
1 m eboaen in each Original State. 

25. For the purposes of the last section, if by the law of any State all Far. 209* 
persona of any race are disqualified from voting at elections for the more 
numerous House of the Parliament of the State, then, in reckoning the 
number of tbe people of the State or of the Commonw4dth, persons of that 

Faee resident in that State shall not be counted, a ^ 
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26. Notwithstanding anything in section twenty-fonr, the nnmber o£ 
members to be chosen in each State at the first election shall be as follows: — 


Far. 806 . 


Far. 206 . 


Far. 806 . 


Far. 806 . 


Far. 806 . 


Far, 806 . 


New South Wales 
Victoria 
Queensland . . 
South Australia 
Tasmania 


twenty-three; 

twenty ; 

eight; 

six; 

five; 


Provided that if Western Australia is an Original State, the numbers shall 
be as follows: — 


New South Wales 
Victoria 
Queensland . . 
South Australia 
Western Australia 
Tasmania 


twenty-six ; 

twenty-three ; 

nine; 

seven; 

five; 

five. 


27. Subject to this Constitution, the Parliament may make la^s for in 
creasing or diminishing the number of the members of the House of 
Representatives. 

28. Every House of Representatives shall continue for three years from 
the first meeting of the House, and no longer, but may be sooner dissolved 
by the Governor-General. 

29. Until the Parliament of the Oommonwenlth othcr^vise prondes, tlie 
Parliament of any State may make laws for determining the divisions in 
each State for which members of the House of Represcuitativea may bo 
chosen, and the number of members to be chosen for each division. A 
division shall not be formed out of parts of different States. 

In the absence of other provision, each State shall be one el<H*tornte. 

30. Until the Parliament otherwise provides, the qualification of electors 
of members of the House of Represiuitativcs shall be in each State that 
which is prescribed by the law of the State as the qualification of electors 
of the more numerous House of Parlianient of the State ; but in the choosing 
of members each elector shall vote only once. 

31. Until the Parliament otherwise provides, but subject to this Con- 
stitution, the laws in force in each State for the time being relating to 
elections for the more numerous House of the Parliament of the State shall, 
as nearly as practicable, apply to elections in the State of members of the 
House of Representatives. 

32. The Governor-General in Council may cause writs to be issued for 
general elections of members of the House of Representatives. 

After the first general election, the writs shall be issued within ten days 
from the expiry of a House of Representatives or from the proclamation 
of a dissolution thereof. 

33. Whenever a vacancy happens in the House of Representatives, the 
Speaker shall issue his writ for the election of a new member, or if there 
is no Speaker or if he is absent from the Commonwealth the Governor- 
General in Council may issue the writ. 

34. Until the Parliament otherwise provides, the qualifications of a 
member of the House of Representatives shall be as follows: — 

(i.) He must be of the full age of twenty-one years, and most be an 
elector intitled to vote at the election of members of the House 
of ReprCeei^^tives, or a person qualified to become such elector, 
and must have been for three years at the least a resident within 
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^ the limits of the Commonwealth as existiiiir at the time when he thU bookT 
is chosen: 

(iL) Ho must a subject of the Queen, either naturabboru or for at 
least five years imturaliaed under a law of the United Kingdom, 
or of a Colony which has become or becomes a State, or of the 
Commonwealth, or of a State. 

;ifi. The House of Hepresentatives shall, before proceeding to the despatch pm. 39 . 
of any other business, choose a member to be the Speaker of the House, and 
as often as the oflice of Speaker becomes vamnt the House shall again choose 
a member to be the Speaker. 

The Speaker shall centu* to hold his office if he ceases to 1 k« u meinbcr. He 
may be reuioved from office by a vole of tho House, or he may resign his 
office or his seat by writing addressed to the Oovernor-deneral. 

36. Before or during any abw’iice of the Sjwaker, the House of Repre- 
sentatives may choose n member io ]H*rforin his duties in his absenec. 

37. A moiiiber may by writing addressed to the Speaker, or to the 
(lOvernor-Oeiiernl if there is no Speaker or if the Speaker is nbmuit from the 
Commonwenltli, resign his place, which thereu])on shall bcnmine \’ttcant. 

38. The place of a member shall become vacant if for two consecutive 
months of any session of the 1 Parliament he, without the permission of the 
House, fails to attend the House. 

39. Until the Parliament otherwise provides, the ))reHeiice of at least 
onedhird of the whole number ot the iiieiiilH'rH of the House of Kepresenta- 
tives shall be iieeossary to cemstitute a meeting of the IIoiiHe for the exercise 
of its powers. 

40. QuestioiiH arising in the House of Ke]ires<mtatives shall be deterinined ptr. < 00 . 
by a majority of lotes other than that of flte Hjieaker. The Hpeaker shall 
not vote iifilcRs the iiuinbers are e<pial, and then he shall have a casting vote. 


Part IV.- Both lIorhKb of the Parlhmknt, 

41. No adult ]>erson w’ho has or acquires a right to vote at elections forpm-, 909 , 
tho more iiumcrouH House <if the Parliaiiieiit of a Htate shall, while the right 
continues, Im* ijrevented by any law of the Commonwealth from voting at 
elections for either House of the ]*arlianient of the Commonwealth. 

42. Every senator and every inenilMT of the House of Keiiresentatives shall 
before taking his seat make a ml subscribe Indore the (lovernor-deneral, or 
some person authori/ed by him, an oath or affirmation of allegiance in th(> 
form set forth in the schedule to this (Tonstitution. 

43. A member of tdtlier House of the Parliament sliall In* tiicnpnhle «>f 
b<*ing ehosen or of sitting as a niemlwr of tho other House. 

44. Any person who — 

(i.) Is under any ackn<»wledgnient of allegiance, oUnlience, or adht*renoe 
to a foreign j>ower, or a subject or a citiawm or entitled to the 
rights or privileges of a subject or a citizen of a foreign power; or 

(ii.) Is attainted of trt»a 8 oii, or has been convicted and is under sentence, 
or subject to bo 8 <*iitence<l, for any offence punishable under the 
law* of the ( pummonwealth or of a State by iinprisoiiinent for 
one year or longer: or 

(iil.) Is an undischarged bankrupt or insolvent: or 

(iv.) Holds any office of profit under the Crown, ormny pension imyable 
during the pJt^asiire of the Crown out of^anf of the revc^fiues of 
the Commonwealth : or 

(v.) Has any direct or indirect pecuniary interest in any agreement 
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with the Public Service of the Comnottweiilth otherwiee than ae 
a member and in eommoa with the other members of an in* 
eorporated company consisting of more than twenty-five persons: 
shall be incapable of being chosen or of sitting as a senator or a member 
of the Honse of Bepresentativea. 

Bat sab-section (iv.) docs not apply to the office of any of the Queeirs 
Ministers of State for the Commonwealth, or of afly of the Queen’s 
Ministers for a State, or to the receipt of pay, half -pay, or a pension by 
any person as an officer *or member of the Queen’s navy or army, or to the 
receipt of pay as an officer or member of the naval or military forces of the 
Commonwealth by any person whose services are not wholly employed by the 
CommmiwOhlth. 

45. If a senator or member of the House of Bepresentatives — 

(i.) Becomes subject to any of the disabilities mentioned in the last 
preceding section: or ^ 

(ii.) Takes the benefit, whether by assignment, composition, or other- 
wise, of any law redating to bankrupt or insolvent debtors: oi 

(iii.) Directly or indirectly, takes oi agrees to take any fee or honorarium 
for services rendeied to the Commonwealth, or for services 
rendered in the Parliament to any pt^rsou or State* 
his place shall thereupon become vacant. 

46. Until the Parliament others ise provides, any (hmsoii detdaied by this 
Constitution to bt* incapable of sitting as a seuatoi or as a member of the 
House of Bepresentatives sliall, for every day on which he so sits, be liable to 
pay the sum of one hundred pounds to any person nho sues for it in any 
court of competent jurisdiction. 

47. Until the Parliament otherwise provides, any question lespeiting the 
qualification of a senator or of a member of the House of Bepresentatives, 
or respecting a vacancy in either House of the Parliament, and any question 
of a disputed election to eithet House, shall be determined by the House in 
which the question arises. 

48. Until the Parliament otherwise provides, each seuatoi and each member 
of the House of Bepresentatives shall receive an allosvance of foui hundred 
pounds a year, to be reckoned from the day on which he takes his seat. 

49. The powers, pnvileges, and immunities of the Senate and of the House 
of Bepresentatives, and of the members and the committees of each House, 
sliall be such as are declared by the Parliament, and until declared shall Ik* 
those of the Commons House of Parliament of the United Kingdom, and of 
its members and committees, at the establishment of the Commonwealth. 

50. Each House of the Parliament may make rules and orders with respe< t 
to— 

(i.) The mode in which its poweis, privileges, and immunities ma} be 
exercised and upheld: 

(li.) The order and conduct of its business and proceedings either 
separately or jointly with the other House. 


Part V. — Powsss of the Parliament. 


H IL 17» ^hc Parliament shall, subject to this Constitution, have power to make 

ITiiBi fi*«. f 0 j ^0 peace, order, and good government of the Commonwealth with 


respect to: — 

Isa, (i.) Trade afid commerce with other countries, and among the 

States: 


' (it) 


(ili.) 


(iv.) 

(’'•) 

(vi.) 


(vii.) 
(Tiii.J 
(ix.> 
(X.) 
(xi.) 
(xii.) 
(xiii ) 


(XV.) 

(xvl.) 
(xvii.) 
( xviii.) 

(xix.) 

( XX.) 

(xxi.) 

<.xxii.) 


(xxiii.) 

(xxi\.) 


(xxv.) 


(XXX 1.) 


(xxvU.) 

(xxviii.) 

(xxi*.) 

(XXX.) 


Aiqpoidix^ 

^xatiou; but so as not to diseruninato 
parts of States: 



Bouiitios on the produetioii or export of icoods, but so that pm. tit, iMh 
such bounties shall }»e uniform throuj^hout the Common- , 

wealth : 

Borrowiiifr money on the publie credit tif the Commonwealth : Pars. IM, tHi, 

SOI. 

Postal, tele^raphie, telephonic, and other like Si^rvices: Pan. tS« 110. 

Tlie navnl and military defence of the Commonwealth and pan. aso» 

of the several States, and the control of the forces to JJJj 

execute and tnnintain the laws of the Commonwealth: SOS, SIO, ||SI 

SIS, SIS, Stti 

sie! sit! ^ 


Lighthouses, lightships, beacons and buoys: 

Astronomical and meteorological observations: 

Quarantine : 

Fisheries in Australian naters b«*yoiid territorial limits: 

(Vnsns and statistics: » 

<*tirreiicy coinage, and legal tender: Par. iS. 

Banking, other than 8tate banking; also State banking ex* par. lOt. 
tending lieyond the limits of the State concerned, the in , 

corporation of banks, and the issue of paper money: 

Iiisiiratuu*, other than State insurance; also State iiisiirniice Par. tit. 
extending ln*yoiid the limits of the State concerned: 

Weights and measures: 

Bills of exchange and prouiissory notes: 

liankruptcy and insolvency; 

Copyrights, patents of invcuitioiis and di^igns, and trade pars. Ill, tit, 
marks : 

Natiirali/ution and aliens: *8*0 Wl* 

Foreign corporations, and trading or financial cori>oratiotis 
formed within the limits of the Commonwealth: 


Marriage : 

Divorce and matiiinoniul causes; and in relation thereto, 
parental rights, and the custody and guardianship of 
infants : 

Invalid and old-age pensions: 

The service and execution throughout the (*oniinom\cnltli of psr. Sfl 
the civil and criminal process and the Judgments of the 
courts of the States: 

The lecognitioii throughout the Cominouwealth of tin* laws, 
the public Acts and r<*cordK, and the Judicial proceedings 
of the States: 

The ]»eople of any race, other than the aboriginal race in p»r. SIT. 
any State, for wlioin it is deemefi necessary to make 
special laws: 

Immigration and emigration: *23' 

% 

The influx of criminals: 91t. 

Extamal affairs; * • Par, tit. 

The relations of the Commonwealth with the islands oi tbepv m. 
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(xxxi.) The aequisition of property on just termg from any State or 
person for any purpose in respect of which the Parliament 
has power to make laws: 

(xixii.) The control of railways with respect to transport for the 
naval and military purposes of the Oommonwealth : 
(xxziii.) The acquisition, with the consent of a State, of any railways 
of the State on terms arranged between the Common- 
wealth and the State: - 
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(xxxiv.) Railway construction and extension in any State with the 
consent of that State: 

(xxxv.) Conciliation and arbitration for the prevention and settle- 
meat of industrial disputes extending beyond the limits 
of any one State: 

(xxxvi.) Matters in respect of which this Constitution makes pro- 
vision until the Parliament otherwise provides: 

(xxxvii.) Matters referred to the Parliament of the Commonwealth 
by the Parliament or Parliaments of any State or States, 
but so that, the law shall extend only to States by whose 
Parliaments the matter is referred, or which afterwards 
adopt the law: • 

(xxxviii.) The exercise within the Comnionwealth, at the request or 
with the concurrence of the Parliaments of all the States 
directly concerned, of any power whicli can at the 
establishment of this Constitution be exercised only by the 
Parliament of the United Kingdom or by the Federal 
Council of Australasia: 

(xxxix.) Matters incidental to the executioji of any power vested by 
this Constitution in the I’arliament or in cither House 
thereof, or in the Government of the Commonwealth, or 
in the Federal Judicature, or in any department or officer 
of the Commonwealth. 

52. The Parliament shall, subject to this Constitution, have exclusive 
power to make laws for the peace, order, and gootl government of the Com- 
monwealth with respect to — 

(i.) The seat of government of the Commonwealth, and all places 
acquired by the Commonwealth for public purposes; 

(ii.) Matters relating to any department of the public service the con- 
trol of which is by this Constitution transferred to tlie Executive 
Government of the Commonwealth: 

(iii.) Other matters declared by this Coiustitiition to be within the ex- 
clusive power of the Parliament. 

53. Proposed laws appropriating revenue or moneys, or imposing taxation, 
shall not originate in the Senate. But a proposed law shall not be taken to 
appropriate revenue or inotioys, or to impose taxation, by reason only of its 
containing provisions for the imposition or appropriation of fines or other 
pecuniary penalties, or for the demand or payment or appropriation of fees 
for licences, or fees for services under the proposed law. 

The Senate may not amend proposed laws imposing taxation, or proposed 
laws appropriating revenue or moneys for the ordinary annual services of 
the Government. 

The Senate may lAt amend any proposed law so as to increase any pro- 
posed charge or buriten im the people. 

The Senate may at any stage return to the House of Representatives any 
proposed law which the Senate may not amend, requesting, by message, the 
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ondilioii or amendment of any items or provisions therein. And the House hoof, 
of Beprcseiitatives may, if it thinks dt, make any of such omissions or 
ameiidments, with or without modifications. 

Exoept as provided in this section, the Senate shall have equal power with 
the House of Beprcseiitatives in resxH'ct of all proposed laws. 

54. The proposed law which appropriates revenue or moneys for the Pars. SS, Mf, 
ordinary annual services of the Oovernineiit sliall deni only with such 
appropriation. 

55. Laws imposing taxation shall deal only with the imposition of taxa-Pars. 

tion, and any provision therein dealing with any other matter shall be of 87 i| 
no effect. JJJ* 

Laws imposin^i: taxation, except laws inipoHini* duties of ciistoiuh or <»f 
excise, shall deal with one subject of taxation only ; but laws imiiosinf; duties 
of customs sliall deal with ilutics of customs otilvy and laws imposiiu; duties 
of excise shall deal with duties of excise only. 

•‘36. A vote, resolution, or proposed law for the appnqiriatioii of revenue 
or moneys shall not be passed unless the purpose of the appropriation has in 
the same session 1 xh*ii recommended by message of th(‘ (loviTiior-deiiernl to 
the House in which the proposal orijfioated. 

.■>7. If the House of Kepreseiitutives passes any pnqtosed law, and the Pars. 

Senate rejects or fails to pass it, or passes it with amendments to which 
the House of ttepreseutatives will not aj^ree. and if after an interval of three 
months the House of Bepresentatives, in the snim‘ or the next session. n^Jn 
passes the proposed law with or without any amendimmtH which have been 
made, su^f^sted, or aijreed to by the Senate, and the Senate rejects or fails 
to pass it, or passes it with ameudmeiits to which the House of Hepre- 
sentatives will not agree, the (ioveriior-deneral may dissolve tin* Senate and 
the House of Ro]»reaentativos Miimiltaiieously. Hut such dissolution shall 
not take place within six months before the date of the expiry of the House 
of Bepresentatives by efUuxion of time. 

If after such dissolution the House of Representatives again passes the 
proposed law, with or without any iiiiiendmeiits which have been made, sug- 
gested, or agreed to by the Senate, and the Senate rejects or fails to pass 
it, or passes it with aiiuuidmeiits to wliicli the House of RepresiMitativeH will 
not agree, the Governor-Heiieral may convene a joint sitting of the members 
of the Senate and of the Houst* of Representatives. 

The members present at the joint sitting may dc]ila*rate and shall vote 
together upon the jiroposed law as last pnqiosed by the Iloma* of Repre- 
sentatives, and upon amendments, if any, which have been made therein by 
one House and not agre<*d to by the other, and any such amciidmeiitH whicli 
are affirmed by an absolute majority of the total number of the memlM»rs 
of the tkmate and House of Representatives shall be taken t(» have been 
carritHl, and if the proposed law, witli the ameiidments, if any, so carried is 
affirmed by an absolute majority of the total iiiiinlM*r of the mombors of 
the Senate and House of Representatives, it shall be taken to have been duly 
passed by both Houses of the Parliament, and shall be presimted to th<* 
Oovcraor-General for the Queen assent. 

58. When a proposed law passed by both Huum€» 8 of the Parliament is Par. S9. 
presented to the Governor-General for the Queen's astamt, he shall declare, 
according to his diM'retion, hut subject to this Constitution, that he assemts 
in the Queen's name, or that he withholds assent, or thi^ he rt*sc*rvcs the law 
for the Qneen's pleasure. • 

The Governor-General may return to the House in which it originated any 
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proposed law so presented to him, and ma^ transmit tlierewitli ai^ amend- 
ments which he maj recommend, and the Honses may deal with ite tecmn- 
^ mmidation. 

The Qneen may disallow' any law within one year from the Governor* 
General’s assent, and such disallowance on being made known by the 
Governor*Gcnoral by speech or message to each of the Honses of the Parlia- 
ment, or by Proclamation, shall annul the law from the day when the dis- 
allowance is so made known. 

60. A proposed law leservod foi tho Queen’s pleasure rimll not have any 
force unless and until within two years from the day on whieh it was pre- 
sented to the Governor-General for the Qneen ’s assent the Governor-General 
makes knoi^, by speech or message to each of the Houses of the Parliament, 
or by Proclamation, that it has received the Queen *8 assent. 


CHAPTER IT.— THE EXECUTIVE GOVERNMENT. 
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61. The executive power of the Commonwealth i<i vested in the Queen and 
is exerciseablc by the* Governor-General as the Queen’s representative, and 
extends to the execution and maintenance of this Constitution, and of the 
laws of the Commonwealth. 

62. There shall be a Federal Executive Council to advise the Governor 
General in the goveinment of the (’ominonwealtli, and the members of the 
Council shall be chosen and Muninioned by the Governor-General and sworn 
as Executive (’ouiicillots, and shall hold office during his pleasure. 

6;{. The provisions of this Constitution refeiring to the Governor-General 
in (’ouneil shall be construed as referring to the Go\crnor General acting 
with the advice of the Federal Executive Council 

64. The Governor Geiieia) may appoint officeis to administer such depart 
inonts of State of the Commonwealth as the Goveinoi General in C'ouneil mn\ 
establish. 

Such officers shall hold office during the pleasiiie of the Governor-€k^nern1. 
They shall be membeis of the Federal Executive Council, and shall be the 
Queen’s Ministers of State for the Commonwealth. 

After the ffist general election no Minister of State shall hold office for 
a longer period than throe mouths unless he is oi becomes a senator or n 
member of the House of Repiesentatives. 

65. Until the Paihament otherwise provides, the Ministers of State 

shall not exceed seven in iiumbei, and shall hold such offices as the Parlia- 
ment pi escribes, or, in the absence of provision, as the Governor-General 
directs. ^ * 

66. There sliall bi' payable to the Queen, out of the Consolidated Bcveiuie 
Fund of the Commonwealth, for the salaries of the Ministers of State, an 
annual sum whieh, until the Parliament otherwise provides, shall not exceed 
twelve thousand pounds a year. 

67. Until the Parliament otherwise provides, the appointment and removal 
of all other officers of the Executive Government of the Commonwealth shall 
be vested in the Governor-General in Oounell, unless the appointment is 
delegated by the Governor-General in Council or by a law of the Common- 
wealth to some othea anthority. 

68. The commandiin^hief of the naval and military forces of the Com- 
monwealth is vested in the Govemor-Geaeral as the Queen’s r ep r ee en tative. 

69. On a date or dates to be proclaimed by the Govomor-Oeiiera]^ afttf the 
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bmcM 9 f tiw Commoinvwlth the followiag departments at the public ^ 
f in 6n«b Bute shall become transferred to the Commonwealth:-- 
Posts, telegraphs, and telephones: 

' Xaval and military defence: 

liighthonses, lightships, beacons^ and buoys: 

Quarantine. 

Bat the deportments of customs and of excise in each Btntc shall liecoinc 
transferred to the Commonwealth on its establishment. 

70. In respect of matters which, under this Constitution, pass to the Pars. 
Executire Government of the Commonwealth, all powers and functions 
which at the establishment of the Commonwealth are vested in the Governor 
of a Colony, or in the Gk>vernor of a Colony with the advice of his Executive 
Council, or in any authority of a Colony, shall vest in the Governor General, 
or in the Governor-General in Council or in the authority exercising similar 
powers under the Commonwealth, a« the case requires. 
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CHAPTER III.— THE JUDKUTURK. 

71. The judicial poner of the (^ml 1 nullnea]th shall be vc'stcd in n Fe<1cial Pars 57. at, 5Tf 

Huprisne Court, to be called the High Court of Australia, and in such other Jgg) gao! 

fedeial courts as the Parliament creates, and in such other courts as it 

iiiM’sts ^ith federal jurisdiction. The High Court shall consist of a ('hief 
Justice, and many other Justices, not less than t^\o, ns the Parliament 
pre8<*ribes 

72. The .fustices of the High Conit and of the other courts created by fg, 4 |g^ 

tlie Parliament — 

(i.) Bball be appointed by the Governor General iii (*oiiiicil. 

( 11 .) Khali not lie removed gxcept by the Governoi -Gimeral in (Vnincil, 
on an address from both Houses of the I^nrliainent In the same 
session, praying for such removal <»n the giontid of pioved inis 
behaviour or incapacity: 

(ill.) Khali receive such remuneration as the J^ailmmeiit inn> fix; but 
the remuneration sliall not 1 h« dimiiiishiMl during their con 
tinuance in office. 

7.'i. The High Court shall have jurisdiction, with such exceptions and pm 70^ }|2* 

subject to Miuli regulation*. a8 4he Parliament pi esc rifles, to hear and deter 
iiiiiie apjieals from all judgments, decrees, orders, and sentences — 

(i ) Of any Justice or Justicc»s exercising the niigiiial jiiiisdicdioii of 
the High Court: 

(ii.) Of any other federal coqrt, oi court exercising federal jurisdiction; 

<»r of the Supreme Court of any State, or of any other court of 
any State from which at the establishment of the (Commonwealth 
an appeal lies to the ({ueen in Council; 

(in.) Of the Inter-State Commission, but as to questions of law only: 
and the judgment of the High (’oiirt in all such cases shall be final and 
eonelusive. 

But no exception or regulation prescribed by the Parliament shall prevent 
the High Court from hearing and determining any appeal from the Supreme 
Court of a State in any matter in which at the establbhroent of the (]lom- 
OHMiwealth ail appeal lies from sueh Supreme Cburt Ae Queen in Council. 

Until the Parliament otherwise provides, the conditions of and restrictions 
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on appeals to the Queen in Conneil from the Supreme Courts of the several 
States shall be applicable to appeals from them to the High Court. 

74. No appeal shall be permitted to the Queen in Council from a decision 
of the High Court upon any question, howsoever arising, as to the limits 
inter se of the Constitutional powers of the Commonwealth and those of any 
State or States, or as to the limits inter se of the Constitutional powers of 
any two or more States, unless the High Court shall certify that the question 
is one which ought to be determined by Her Majesty in Council. 

The High Court may so certify if satisfied that for any special reason the 
certificate should be granted, and thereupon an appeal shall lie to Her 
Majesty in Council on the question without further leave. 

p]xeept ds provided in this section, this Constitution shall not impair any 
right which the Queen may be pleased to exercise by virtue of Her Royal 
prerogative to grant special leave of appeal from the High Court to Her 
Majesty in Council. The Parliament may make kws limiting the matters 
in which such leave may be asked, but proposed laws containing any sneh 
limitation shall be reserved by the Governor-General for Her Majesty’s 
pleasure. 

7.'). In all matters — 

(i.) Arising under any treaty: 

(ii.) Affecting consuls or other representatives of other countries: 

(iii.) Ill which the Commonwealth, or a person suing or being sued on 
behalf of the Commonwealth, is a party: 

(iv.) HetwTcn States, or between residents of different States, or between 
a State and a resident of another State: 

(v.) In which a writ of Mandamus or prohibition or au iujunctiou is 
sought against an officer of the Commonwealth: 
the High Court shall have original jurisdiction. 

70. The Parliament may make laws conferring original jurisdiction on 
the High Court in any matter — 

(i.) Arising under this Constitution, or involving its interpretation: 
(ii.) Arising under any laws made by the Parlament: 

(iii.) Of Admiralty and maritime jurisdiction: 

(iv.) Relating to the same subject-matter claimed under the Ioavs of 
different States. 

77. With respect to any of the matters mentioned in the last tAvo sections 
the Parliament may make laws — 

(i.) Defining the jurisdiction of any federal court other than the 
High Court : 

(ii.) Defining the extent to Avhich the jurisdiction of any federal court 
shall be exclusive of that Avhich belongs to or is invested in the 
courts of the States: 
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(iii.) Jiivestiiig any court of a State with federal jurisdiction. 

674. 78. The Parliament may make Ibaa^s conferring rights to proceed against 

the Commonwealth or n State in respect of matters within the limits of the 
judicial power. 

79. The federal jurisdiction of any court may be exorcised by such number 
of judges as the Parliament prescribes. 

300, 80. The trial on indictment of any offence against any law of the Coiu- 

moHAvealth shall be by jury, and every such trial shall be held in the State 
Avhere the offence 'Aas committed, and if the offence was not committed 
Avitliin any State thti tira! shall be held at such place or places as the Par- 
liament prescribes. 
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CHAPTEB IV.— FINANCE AND TRADE. 

§1. All irevenues or tnoneys raised or reeeived by the Executive Govern- 
mint of the Commonwealth shall form one Consolidated Revenue Fund, to 
bOKJ^propriated for the purposes of the Commonwealth in the manner and 
to the charges and liabilities imposed by this Constitution. 

92 . The costs, charges, and expenses incident to the collection, manage- 
ment, and receipt of the Consolidated Revenue Fund shall form the first 
charge thereon; and the revenue of the Commonwealth shall in the first 
instance be applied to the payment of the expenditure of the Commonwealth. 

83. No money shall bo drawn from the Treasury of the Commonwealth 
except under appropriation made by law. 

But until the expiration of one month after the first molding of the Par- 
liament the Governor*General in Council may draw from the Treasury and 
expend such moneys as may be necessary for the maintenance of any de- 
partment transferred to the Commonwealth and for the holding of the first 
elections for the Parliament. 

84. When any department of the public service of a State lieeomes trails- Fan. 40 fi, 48 f. 
ferred to the Commonwealth, all officers of the department shall become 

-subject to the control of the Executive Government of the Commonwealth. 

Any such officer who is not retained in the service of the (Tummoiiwealth 
.shall, unless he is appointed to some other office of e(|ual emolument in the 
public service of the State, be entitled to receive from the State any pension, 
gratuity, or other compensation, payable under the law of the State on the 
abolition of his office. 

Any such officer who is retained in the service of the Commonwealtli shall 
])reservc all his existing and accruing rights, and shall bo entitled to retire 
from office at the time, and on the pension or retiring allowance, which would 
bo jiermitted by the law of the State if his service with the Commonwealtli 
were a continuation of his service with the State. Such pension or retiring 
allowjuice shall be paid to him by the Commonwealth; but the State shall 
pay to the Commonwealth a part thereof, to be calculated on the proportion 
which his term of service with the State bears to his whole term of service, 
and for the purpose of the caleulatioii his salary shall be taken to be that 
paid to him by the State at the time of the transfer. 

Any officer who is, at the establishment of the Commonwealth, in the 
public service of a State, and who is, by consent of the Governor of tin* 

State with the adWee of the Executive Council thereof, transferred to the 
public service of the Commonwealth, shall have the same rights ns if ho 
had been an oflicer of a department transferred to the Commonwealth and 
wore retained in the service of the Commonwealth. * 

85. When any department of the public stTvieo of a State is transferred Far. S97. 
to the Commonwealth — 

(i.) All property of the State of any kind, used exclusively in con- 
nexion with the department, shall become vested in the Common- 
wealth; but, in the case of the departments controlling customs 
and excise and bounties, for such time only as the Governor- 
General in Council may declare to be necessary: 

(ii.) The Commonwealth may acquire any property of the State, of any 

kind used, but not exclusively used in connexion with the dc- v 

partmeiit; the value thereof shall, if no agreement can be made, 

be ascertained in, as nearly as may be, the^manner in which the 

value of land, or of an intew»t in lapd,^ taken by the State 

for public purposes is ascertained under the law of the State in 

force at the establishment of the Commonwealth: . ; 
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(lii«) Tike Commoiiwealtli thall eompeoMte the Stele to the taliie of 
mj property paeeiiig to the CominMiwetlth niidler thie ioetioii; If 
no agreement eon be made as to the mbde of eompeneatioii^ it 
shall bo determined under laws to be made by the Parliament: 
(iv.) The Commonwealth shall, at the date of the transfer, assume the 
current obligations of the State in respeet of the department 
transferred. 

86. On the establishment of the Commonwealth, the collection and control 
of duties of customs and of excise, and tho control of the payment of 
bounties, shall pass to the Executive Government of the Commonwealth. 

87 . During a period of ten years after tho establishment of the Oommon- 
wealth and thereafter until the Parliament otherwise provides, of the not 
revenue of the Commonwealth from duties of customs and of excise not 
more than oiic-fourth shall be applied annually by the Commonwealth 
towards its expenditure. 

The balance sliall, in accordance with this Constitution, be paid to the 
several States, or applied towards the payment of interest on debts of the 
several States taken over by the Commonwealth. 

105^ 88. Uniform duties of customs shall be imposed within two years after 

866. the establislimcnt of the Commonwealth. 

89 . Until tho imposition of uniform duties of customs-^ 

(i.) The Commonwealth shall credit to each State the revenues collected 
therein by the Commonwealth. 

(ii.) The Commonwealth shall debit to cacli State — 

(a) The expenditure therein of tho Commonwealth iucurred solely 
for the maiutenauee or continuance, as at the time of 
transfer, of any department transferred from the State to 
the Commonwealth; 

(b) The proportion of the State, according to the number of its 
jieople, in the other expenditure of the Commonwealth. 

(iii.) The Commonwealth shall pay to each State montli by month the 
balance (if any) in favour of the State. 

143 , ilO. Oil the imposition of uniform duties of customs the power of tlie 
44o' P6^^<^>neiit to impose duties of customs and of excise, and to grant )>ounties 
on the production or export of goods, shall become exclusive. 

On tho imposition of uniform duties of customs all laws of the several 
States imposing duties of customs or of excise, or offering bounties on the 
production or export of gooda, shall cease to have effect, but any grant 
of or agreement for any such bounty lawfully made by or under tlie 
authority of the Government of any State shall be taken to be good* if mailc 
before the thirtieth day of June, one thousand eight hundred and ninety- 
eight, and not otherwise. 

812 . 91 , Nothing in this Constitution prohibits a State from granting any ai<l 

to or bounty on mining for gold, silver, or other metals, nor from granting, 
with the consent of both Houses of the Parliament of the Commonwealth 
eiqiireased by resolution, any aid to or bounty on the production or export of 



goods. 

144 , 92 . On the imposition of uniform duties of customs, trade, eommeree, 

xaT^and intercourse among the States, whether by means of internal carriage 
1^* or ocean navigation, shall be absolutely free. 

But notwithstanding anything in this Constitution, goods imported before 
the imposition of i^uiform duties of customs into any State, or into any 
Colony which, whilst tffe goods remain therein, becomes a State, shall, on 
thence passing into another State within two years after the imposition of 
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Sutler; be liable to any duty chargeable on the importation of such srfr, 

I Into the Gommonwealth, less any duty paid in respect of the goods on 
[ importatiosi. • 

' Daring the first five years after the imposition of uniform duties of Ptr. aaa. 
and thereafter until the Parliament otherwise provides— 

The duties of customs chargeable on goods importe<l into a State 
and afterwards passing into another State for consumption, and 
the duties of ci^cise paid on goods produced or manufactured in 
a State and afterwards passing into another State for consump- 
tion, shall be taken to have been collected not in the former but 
in the latter State: 

(ii.) Subject to tiie last subsection, the Coinnionwealth shall credit 
revenue, debit expenditure, and pay balances to the several 
States as prescribed for the period preceding the imposition of 
uniform duties of customs. 

94 After five years from the imposition of uniform duties of customs, 
the Parliament may provide on such basis as it deems fair, for the monthly 
payment to the several States of all suipUis revenue of the Commonwealth 

95. Notwithstanding anything in this Constitution, the Parliament of 
the State of Western Australia, if that State be an Oiigiiial State, mn>, 
during the first five years after the imposition of uniform duties of customs, 
impose duties of customs on gomls jussiiig into that State and not originally 
imported from beyond the limits of the (Vnniiionwealth , and such duties shall 
bo collected by the Commouwealth. 

But any duty so imposcMl on an> goods shall not eveeed during the first 
of Hueh years the duty chatgeabU* on the goods iiiidei the law of Western 
Vustralia in force at the imposition of uniform duties, uiid shall not exceed 
during the second, third, fourth, and fifth of such years rc spcnduely, foui 
fifths, three fifths, two fifths, and oiie-fifth of such lattn duty, and all 
duties imposed under this scndion shall cease at the ex]>iiHtion of th( fifth 
x(»ar after the imposition of uniform duties. 

If at any time duiing the fi>e years the dutv on uii> goods undei this 
sc'ction IS highci than the duty imposed by the Commoiiwi'althli on the 
importation of the like goods, then such higher dut^ sliall be collected on tlie 
goods when imported into Wcstc^rn \iistialia fiom bicoiid the limits of tin* 
Comniouwc'alth. 

95. During a iK*riod of ten >ears uftei the cHtuldisliim iit of the (Ntiiimoii 
wealth and thereaftei until the Pailuniciit othciuise pi o\ ides, the I*ar1ui 
ineiit may grant financial avustaiice to any State on such tcuiiis ami con 
ditions as the I’arhamciit thinks fit 


97, Until the Pai liaiiicmt otherwise pro\i<l<*8 tin luws in fone in any 
<*olony which has liecoiiie or besonies a State with lespeet to the restipt of 
levenuo and the expenditure of money on act*ouiit of the tloveriiment of the* 
Colony, and the review and audit of such receipt and ex|KUie]iture, sliall apply 
to the rt*ccipt of revenue and the expenditure of moiie*y on account of thei 
Commonwealth in the State in the same manner ns if the Common we*alth, or 
the Government or an officer of the Commonwealth, were meiitiuiieel when 


over the Colony, or the Oovcrnmeiit or an officer of the (’olony, is m<*n 
tioned. 


98. The power of the Parliament to make laws with rc*siMsl to trade 

eommeree extends to navigation and shipping, and to r|ilwEys the property 
of any State. ^ 

99. The Commonwealth shall not, by any law ikr rc^gulation of 
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Ipi book. eommorce, or revenue, give preference to one State or any part thereof over 
another State or any part thereof. 

9m* 810, 850. 100. The Commonwealth shall not, by any law or regulation of trade or 

commerce, abridge the right of a State or of the residents therein to the 
reasonable use of the waters of rivers for conservation or irrigation. 

9ir. 487. 101. There shall be an Inter>State Commission, with such powers of 

adjudication and administration as the Parliament deems necessary for 
the execution and maintenance, within the Commonwealth, of the provisions 
of this Constitution relating to trade and commerce, and of all laws made 
thereunder. 

9a«s. 148, 487. 102. The Parliament may by any law with respect to trade or commerce 


9ar. 487. 


forbid, as, to railways, any preference or discrimination by any State, or 
by any authority constituted under a State, if such preference or discrimin- 
ation is undue and unreasonable, or unjust to any State; due regard being 
had to the ilnancial responsibilities incurred by any State in connexion with 
the construction and maintenance of its railways. But no preference or 
discrimination shall, within the meaning of this section, be taken to be 
undue and unreasonable*, or unjust to any State, unless so adjudged by the 
Inter-State Commission. 

103. The members of the Inter-State Commission — 


(i.) Sliall be appointed by the Governor-General in Council: 

(ii.) Shall hold office for seven years, but may be removed within that 
time by the Governor-General in Council, on an address from 
both HoiiHes of Parliament in the same session praying for such 
removal on the ground of proved misbehaviour or incapacity: 
(iii.) Shall receive such remuneration as the Parliament may fix; but 
such remuneration shall not be diminished during their con- 
tinuance in office. 


104. Nothing in this Constitution shall render unlawful any rate for the 
carriage of goods upon a railway, the property of a State, if the rate is 
deemed by the Inter-State Commission to be necessary for the development 
of the territory of the State, and if the rate applies equally to goods within 
the State and to goods passing into the State from other States. 

105. The Parliament may take over from the States their public debts 
or a proportion thereof according to the respective numbers of their people 
as shown by the latest statistics of the Commonwealth, and may convert, 
renew, or consolidate such debts, or any part thereof; and the States shaU 
indemnify the Commonwealth in respect of the debts taken over, and there- 
after the interest payable in respect of the debts shall be deducted and 
retained from the portions of the surplus revenue of the Commonwealth 
payable to the several States, or if such surplus is insufficient, or if there 
is no surplus, then the deficiency or the whole amount shall bo paid by the 
several States. 

(As altered by No. 3, 1910, 8. 2.) 


CHAPTEB V.— THE STATES. 


9ir. 17. 


17, 
817 ,, 888 . 


106. The Constitution of each State of the Commonwealth shall, subject 
to this Constitation, continue as at the establishment of the Commonwealth, 
or as at the admission or establi^ment of the State, as the case may be, 
until altered in accordance with the Constitution of the State. 

95 107. Every power oi the Parliament of a Colony which has become or 

’ becomes a State, shall, unless it is by this Cbnstitution exclusively vested in 
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tMT^liament of the Commonwealth or withdimwn from the Parliament 
of ^ Bute, continue as at the eeUbliehment of the Commonwealth, or ai 
at tibe admiesion or establishment of the Bute, as the ease maj be. 

108. Every law in force in a Colony which has become or becomes a Bute, 
and relating to any matter within the powers of the Parliament of the 
Commonwealth, shall, subject to this Constitution, continue in force in the 
Bute; and, until provision is made in that behalf by the Parliament of 
the Commonwealth, the Parliament of the BUte shall have such powers of 
alteration and of repeal in respect of any such law as the Parliament of the 
colony had until the Colony became a State. 

109. When a law of a State is inconsistent with a law of the Common* 
wealth, the latter shall prevail, and the former shall, to the extent of the 
inconsistency, be invalid. 

110. The provisions of this Constitution relating to the Governor of a 
State extend and apply to the Governor for the time being of the State, or 
other chief executive officer or administrator of the government of the State. 

111. The Parliament of a State may surrender any part of the State to 
the Commonwealth; and upon such surrender, and the acceptance thereof 
by the Commonwealth, such part of the State sliall become subject to the 
exclusive jurisdiction of the Commonwealth. 

112. After uniform duties of customs have been imposed, a SUte may 
levy on imports or exports, or on goods passing into or out of the State, 
such charges as may be necessary for executing the inspection laws of the 
State; but the net produce of all charges so levied shall be for the use of 
the (Commonwealth; and any such inspection laws may be annulled by the 
Parliament of the Commonwealth. 

113. All fermented, distilled, or other intoxicating liquids passing into 
any State or remaining therein for use, consumption, sale, or storage, shall 
bt* subject to the laws of the State as if such li<|uids had been produced in 
the State. 

114. A State shall not, without the consent of the Parliament of the 
Commonwealth, raise or ninintaiii any naval or military force, or impose any 
tax on property of any kind belonging to the Commonwealth, nor shall the 
Commonwealth impose any tax on property of any kind belonging to a State. 

113. A State shall not coin money, nor make anything but gold and silver 
coin a legal tender in payment of debts. 

116. The Commonwealth shall not make any law for establishing any 
religion, or for Imposing any religious observance, or for prohibiting the free 
exercise of any religion, and no religious test shall be required as a qualifl 
cation for any office or public trust under the Commonwealth. 

117. A subject of the Queen, resident in any State, shall not be subject 
in any other State to any disability or discrimination which would not be 
equally applicable to him if he were a subject of the Queen resident in such 
other State. 

118. Pull faith and credit shall be given, throughout the Commonwealth, 
to the laws, the public Acts and records, and the judicial proceedings of 
every State. 

119. The Commonwealth shall protect every State against invasion and, 
on the application of the Executive Government of the State, against 
domestic violence. 

120. Every State shall make provision for the detention in its prisons of 
pereons accused or convicted o£ offences against the Biws of the Common- 
wealth, and for the punishment of persons convicted ^if tuch offences, and the 
Parliament of the Commonwealth may m a ke laws to give effect to this 
pvovisioiiL 


Fsrt. S, 14, 
179, IsC 
ISa, 988, 
asT. 


Pars. 14S, 
172. 911, 
298 . 


Pars IS, 
289, 294, 
998. 440. 


Pars. 898, 


Pars. 148, 
149, 160, 
188, 188, 
188, 187, 
188. 268 
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121. The ParliMnent ma^ admit to the CommonwaUth or eetobHeh new 
Btatei, and may upon inch admieeiott or eetabUehnieiit make or impoee eneh 
terme and eonditionsi ineluding the extent of representation in either House 
of the Parliament, as it ihixiks fit. 

7» 122. The Parliament may make laws for the government of any territory 

surrendered by any State to and aeeepted by the Commonwealth, or of any 
territory placed by the Queen under the authority of and accepted by the 
Commonwealth, or otherwise acquired by the Commonwealth, and may allow 
the representation of such territory in either House of the Parliament to 
the extent and on the terms which it thinks fit. 

123. The> Parliament of the Commonwealth may, with the consent of the 
Parliament of a State, and the approval of the majority of the electors of 
the State voting upon the question, increase, diminish, or otherwise alter 
the limits of the State, upon such terms and conditions as may be agreed on, 
and may, with the like consent, make provision fespeeting the effect and 
operation of any increase or diminution or alteration of territory in relation 
to any State affected. 

124. A new State may be formed by separation of territory from a StaU*, 
but only with the consent of the Parliament thereof, and a new State may 
be formed by the union of two or more States oi parts of States, but only 
with the consent of the Parliaments of the States affected. 


CHAPTER VII.— MISCELLANEOUS. 

fkio. fit, Sf7. 125. The seat of Government of the Coinmonwealtli shall be determined by 
the Parliament, and shall be within territory i\hich shall have been granted 
to or acquired by the Commonwealth, and shall be vested in and belong to 
the Commonwealth, and shall be in the State of New South Wales, and be 
distant not less than one hundred miles from Sydney. 

Such teiritory shall contain an area of not less than one hundred square 
miles, and such portion thereof as shall consist of Crown lands shall be 
granted to the Commonwealth without any payment therefor. 

The Parliament shall sit at Melbourne until it meet at the seat of 
Government. 

126. The Queen may authorize the Governor General to appoint any 
person, or persons jointly or severally, to be his deputy or deputies within 
any part of the Commonwealth, and in that capacity to exercise during the 
pleasure of the Governor-General such powers and functions of the Goveriioi- 
General as he thinks fit to assign to such deputy or deputies, subject to any 
limitations expressed or directions given by the Queen ; but the appointment 
of such deputy or deputies shall not affect the exercise by the Governor- 
General himself of any power or function. 

127. In reckoning the numbers of the people of the Commonwealth, or of a 
State or other part of the Commonwealth, aboriginal natives shall uot be 
eounted. 

CHAPTER VIII.— ALTERATION OP THE CONSTITUTION. 

128. This ObnstituHon idiali not be altered except in the following 

manner*— ** 

The proposed law f w tae alteration thereof must be passed by an abeoliite 
majority of each House of the Pavliament, and not less than two nor more 







both Hocum tho propooed laW 
State to the eleeton qoaHiiea to vote for the 
9 ^ ^ptebeioHif the Hooee of BepieoeataU 

; if proposed law by an absohite majority, 

the other rejects or fails to pass it or passes it with any amend* 

at ; to which the first-mentioned House will not a^rree, and if after an 
ai of three months the first-mentiimeA House in the same or the next 
don again posses tlie proposed law by an absolute majority with or 
any amendment which has been made or agreeii to by the other 
House, imd suc^ other House rejects or fails to pass it or passes it with 
any amendment to which > the first -mentioned House will not agree, the 
OoYemor-Geaoral may submit the proposed law as last {>rotK>sed by the first- 
mentioned House; and either with or without any anieiuimeiits subsequently 
agreed to by both Houses, to the electors in each State qualified to vote for 
the election of the House of Bepresentatives. 

When a proposed law is submitted to the electors the vote shall be taken 
in such manner as the Parliament prescribes. But until the qualification of 
electors of members of the House of Bepresentatives becomes uniform 
throughout the Commonwealth, only one'half the elect cirs voting for and 
against the proposed law shall be counted in any State in which adult 
suffrage prevails. 

And if in a majority of the States a majority of the elcctoCK voting 
approve the proposed law, and if a majority of all the electors voting also 
approve the proposed law, it shall be presented to the (lOveriior-Genernl for 
the Queen’s assent. 

No alteration diminishing the proportionute reprcMentatioii of any State 
in either House of the Parliament, or the minimum number of represeiita* 
tives of a State in the House of Bepresentatives. or iiicrensing, diiniiiishing, 
or otherwise altering the limits of the State, or in any nianiier affect ing the 
provisions of the Constitution in relation thereto, shall biH'oine law unless tlio 
majority of the electors voting in that State approve the iiroposed low. 


SCHBDULrE. 

OATH. 

I, do swear that I will be faithful and bear true allegiance to Her 

.Majesty Queen Victoria, Her heirs and successors according to law. Bo 
HELP HE Ood! 

APnaiiATlON. 

I, AJB; do solemnly and sincerely affirm and declare that 1 will l>e faithful 
and bear true allegiance to Her Majesty Queen Victoria, Her heirs and 
mmeessors according to law. 

(Kote.— ‘ file name of the King or Queen of ikr VniUd K^gdom of Urent ffn/Aiii 
Ireiamiifor the time being U to he enhetituM fr^tm time ft* 
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. references to Se^rtions refer to Sections of the Constitution Act, for 

which see Appendix. 

Ab Inconvonleiiti — 

doctrine of, in construction, 51, 113 
Abolition of Queensland IiegialatlTe Ooundi, 12, 42 
«<Ab 80 lntely Free*’— 

meaning' of in 8. 92 (inter<state free trade), 79, 81, 83 

Abstract Qneatlona — 

High Court will not decide, 252, 253 

Abuse of Process — 

^ power of High Court to disniiHs cause as, 259 

Acceptance by Oommonwealtb — 

of territory from the Crown S. 122, 211 

Accounts — 

jurisdiction of High Court on taking, 272 

Accused Parties — 

right to trial by jury 8. 80, 212, 264, 265 
cannot be deprived of verdict of acquittal, 263 
S. 80 has no application to Federal territoricB, 212 
Acquisition by Oommonwealtb — see also Eminent Xlomaln — 
nature of title of places acquired, 201 
takes effect independently of State Torrens Acts, 201 
of places for public purposes, exclusive legislative power 8. 52 (i), 
198, 200, 211 

of property, legislative power as to 8. 51 (zxxi), 198, et seq.; 209 
<»u8t8 operation of 8. 92, 82 

of State property with transferred Department S. 85 (ii), 211 
territory Ss. 122, 12r — 23, 58, 137, 211, 212 
Acts of Trade, etc. 

dealt with by S, 92, 83 

Acquittal. 

no appeal from jury's verdict of, 263 

Actions against Commonwealth. 

rights to proceed against (;Jommon wealth may be conferred Ss. 75, 
78—226, 284, 298 
not in every event, 226 
discovery ordered in, 299, 300 
also particulars, 302 

none where discretion exercised, 226, 298, 299 
none for wrongful arrest, 227 
nor for nuisance, 227 

Actions against States. 

within Federal original jurisdiction, 236, et seq,; 298 
Commonwealth has compulsive jurisdiction, 238, 239, 298 
for property taken under eminent domain, 201 
invested jurisdiction of State courts, 284 

by resident of New South Wales against Victoria for refund of 
duty, 302 ^ 

by a State against a State for trespass, 2^ • 

Afitofs. 

may be parties to an ^Mndustrial dispute” S. 51 (xxxv), 186, 841a 
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' ^ distinguished from judleial>.31, ^7, 3S > 

AgtnlrnHy ^uxlsdlcitioii. 

may be conferred on High Court S» 7e (iil), 128, 2B6 
eadiends to matten oecurriaig on .tidal rirers, ' - - 

: see bUo Fadsral Jnrladlefeioii * 

:>Adiwisrton to the Cknnmciiiwaaltftu 

of aliens S. 51 (xix), 61, 88, 174, 175 

immigrant 8. 51 (xrvii), 61, 68, 66, 175, 176, 177 
Adoj^on of Ooaaitlibiitilon, 4 
Adcg^on of Intorgrotatl^ 

by High Court of State Courts* interpretation of State statutes, 884, 
885 

AflUUvlt. 

as to api>ealable amount ^rimB. facie accepted, 867 
Adult 

electors of States, rights of S. 41, 108 
suffrage^ adopted, 102 
Advisory Opinions. 

not judicial acts, .84, 287 
not matters’* within 8. 76, 887 
cannot be clothed with status of res judicata, 34, 35, 36 
provisions of Part XII of Judiciary Act as to unconstitutional, 85, 
287 


Agencies of Oovemment. 

taxation of, former doctrine of immunity, 86, et seq». 
Commonwealth vouchers, 91 

i^tate and Federal property not taxable 8. 314, 10, 88, 98, 110, 187, 
148, 152, 161, 289 

Agreement. 

alteration of, to cover customs duties, 141, 142 
no power in Executive to enter into opart from statute, 219, 285 
nor to bind contractors to pay for consents to privileges, . 885 
of people of Australian colonies to unite in federation, 5, 6 
industrial operates as award, 181 


deportation of, 61, 174, 175, 252 
extra-territorial constraint to deport, 61, 68 
legislative power as to 8. 51 (xix), 63, 174, 175 
no legal right to enter British territory, 61, 175, 177 
see also Natural I intton 
Aliens Restriction Order 1915, 169 
Alteration Of the Oonotitntion. 
provisions as to 8. 128, 6, 7 

reposed in dual authority, the Parliament and the electorate, 6; 

Awendmeut of lUlls by Senate. 

limitations on powers of 8. 58, 108, 188 
of Bills at joint sittings 8. 57, 28, 104, 825 
requests by Senate for Atnendment of Money Bills 8. 5^ 108 
Anorloan Oonstitntlon.^^ 

advisory opinions, po power to rqquiie, 86 
analogy between, and t^ustraliani not complete, 18 
outlines of, identieal wHb Ctommbnw^ 
y;■^^V^^l^dsmenU^■^lqns,■ ■18, 14 ' 
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prb^etty bciqtieatUd td aaiioii, 87, 158 
6f powera under, 14, 81 
:f>dife,|>roceB8*of law,'* 19, 198 
W- facto laws— prohibition of, 14, 19, 88 

e^iiality of privilei^ and immunitiei^ 14, 68, oi ccq. 
ebiiiqpared with Canadian Constitution, 15 
1 : Judicial power limited to ten cases, 19, 881 
' regidation-iaaking, delegation to executive, 41 
freedom of inter-state commerce under, 80, 81, 84, 85, 118 
excInsiyeheBS of federal commerce power, 106, 112, 118, 114 
freedom of inter-state intercourse, 80, 112 
instrumentalities doctrine of, 86, 87, 90 

applicable only to governmental agencies in stricto 
aensu, 87, 90 

Congress may authorise importation and importer to sell, 106 
: commerce power limited to regulation, 114 

hut extends to prcdiibition of lottery tickets, 115 

impure foods and drugs, 115 
transportation for prostitution, 115 
transportation of intoxicating liquors, 
114, 115 

comtnerc'c power embraces porHtms as well as things, 116 
but not manufacture of goods, 118 
Cemgress may punisb destruction or injury to commerce, 119 
child labour and ‘ * commerce ' * power, 123 
- ‘‘commerce’’ power the source of federal power as to rivers, 116, 189 
taxing power of Congress, 143 
Amarleaa Haclsiona. 

application of, as sources of interpretation of Australian Oonstitotion, 
17, 18, 19 

cannot control construction of Australian Constitution, 19 
points of difference in constitutions, regard must be had to, 18, 19 
Amount Appealable. 

affidavit as to, prima facie accepted, 267 
Analogy b et w e e n Commonwealth and American OonstitutlesL 
recognized by Privy Council, 16 
not complete, 14, 18, 19 
Anti-Ttiut l«egislation. 

falls within commerce power 8. 51 <i), 120, 121 
Sherman Act in America, 120 
. Australian Industries Preservation Act, 120, 121 
prosecutions under, 121 
Appeal 

to High Court from Justices of High Court 8. 78 (i), 254 

Federal Courts, or OourU exerdsiag Federal 
Jurisdiction 8. 73 (ii), 254, 255, 268, 269, 885 
to High Court from State Supreme Courts 8. 78, 55, 254, 255, 256, 
257, 258, 260, 261, 265, 269 
other State Courts 8. 78, 254 



appealable amount, 254, 255 ^ 

affidavit as to, 267 ^ ^ 

Judge of State Supreme Oouft sitting in 6fet inetaag^ 
55, 256,258 ' ^ 

eases determining whether appeal lies of 
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Appeal {caniiniHed). 

from interloentorjr judgment, 255, 868 
costs, 254 

eonditions of and reatrietionB on S« 7% 854, 858 
High Court will not admit farther evidenee, 870 
special leave in civil cases, 255, 274, 275, 276, 277, 278 
special leave in criminal cases, 255, 263, 278, 279, 880, 
281, 282 

verdict of Jury not within appellate jurisdietion, 860, 
et aeq, 

from High Court to Privy Council, none as of right S. 78, 291 

by special leave S. 74, 291, et aeq. 
Daily Telegraph Newspaper Co. v 
McLaughlin, 291 

principles governing granting of 
leave, 291 

application for, treated in same 
manner as Canadian applications, 
291 

on Constitutional questions — certifi- 
cate required — ^when certificate 
granted, no further leave of Privy 
Council requisite, 291 
petition for leave not readily enter- 
tained from party who has appealed 
to High Court from State, 293 
power to limit right of S. 74, 291 
application to High Court for cer- 
tificate, 294, et aeq, 

from State Supreme Courts to Privy Council, 257, 258 
Appeal as of Bight to High Court. 

when lies, 254, 255, 256, 257, 258, 260, 261, 265, 267, 269 
cases determining, 265, et aeq. 

Appeal Book. 

duty of appellant as to obtaining reasons of Court below, 278 
Appellate Jurisdiction — see also Appeal. 

of High Court S. 73, 254, et aeq,; 274, ct aeq, 

as of right, 254, 255, 256, 257, 258, 260, 261, 265, 267, 269 

by special leave, 255, 263, 274, 275, 276, 277, 278, 279, 280, 281, 282 

by leave in interlocutory matters, 255, 268 

as to costs, 254 

Application of Imperial Statutes. 

test of, 28 
Appointmeht. 

of Governor-General S. 2, 101, 217 
Ministers of State S. 64, 217, 249 

other Executive officers and civil servants S. 67, 19, 218 
Justices of Federal Courts S. 72, 19, 232, 233 
members of Inter-State Commission B. 103, 232, 233 
Apportionment. 

of number of mem^rs of House of Bepresentatives S. 24, 102 
of powers betweei^ the States and Commonwealth, 5, 6, 7, 8, 15, 16, 
17, 18 ® 

American model followed, 13, 15 
aee edao Distribution of Powers 
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JUigngxtaUim. 

pnrpoae of to recommonded hj Governor-GonenU B« 66, 83, 103, 133 
no power in Executive to contract without legUlative authority, 213, 885 
Jkftpropriaitioii Bills. 

annual, to deal only with appropriation 8. 54, 83, 138 
not to originate in Senate 8. 53, 23, 103, 138 
powers of Senate as to 8. 53, 23, 103, 138 

purpose of, to be recommended by Governor-General 8. 56, 83, 103, 138 
subsequent Appropriation Act does not make valid prior eontraet 
made without legislative authority, 22.'i 
Arbltrati 02 i — see Industrial Blsputas. 

industrial, legislative power as to 8. 51 (xxxv), 55, 92, 95, 178, 179, 
182, et seq , ; 195, 196, 222, 241 
meaning of, 178, 179 

State Arbitration Courts' awards of, 181, 182, 183 

Arbitral Tribunal (Industrial). 

power to set up S. 51 (xxxv), 179 

not a court” within Chapter III of the Constitution, 180, 232 
cannot enforce its awards by injunction, 180, 232 
Arbitration (Public Service) Act 1911, 299 
Articles — ^Election. 

to be signed, 102tt 

Assault on Federal Judge. 

power of fe<leral marslial to prevent, 210 

Associations. 

of employees in one State, 186, 192 

registration of, for purpom^s of industrial legislation, 179, 192 
unlawful associations, prohibition of under defence power, 166 
Attachment for Costs. 

High Court will not order, 273 

Attomey^General (Commonwealth). 

may maintain an action against a State to restrain infringement of 
Federal Constitution and laws, 239 
represents the ]»eojile of the C*oromonwealth, 239 
Attorney-General (State). 

does not represent the King in his Imperial right, 301 
is n proper plaintiff as r«*prcsenting the public of his State injured by 
invalid Commonwealth Acts, 301, 302 

Audit. 

receipts re<|uired for Commonwealth, State tax on, 87, 91, 92 
Audit Act 1901, 91. 

Austin 

on difference between ‘‘unconstitutional” and “illegal** laws, 22 
Australian Industries Preservation Act 1906-1910. 
unconstitutional provisions in, 120 
provisions in 8. 15b valid, 38. 39 

Australian. 

citiiens, 63. 73, 174, 175, 176 
nationality, 174, 175, 176, 177 
waters, extra-territorial, fisheries in 8. 51 fx), 20 
Australian of Words in Constitution. ^ 

adopted as opposed to English, 52 ^ 

Anstsallan Soldiers Bepatrlatton Act 1917-10181 178 
Antomatic Removal of ConsUtntlonal Questtons, 244, 245, 246 



of imdnsfcriftl arMtivl tAl»iui^ eoatiaiiflo af<w eap^ of dale cu^ 

>:,. . ' . ■■'. iwaidi^lTd' ■ ’ 

made a eooimQii raid^ 181 

ineoneistent with iBtate Jaw 8. 5l (zxzt), 181, 188, 188 
of State Arbitration Oonrt, 181, .182, 183, 850 

making award in reepeet of arbitration as to value of land rule of 
eeurt, 253 

agreement between parties operates as, 181 

BaUot Faper* 

cross within a square, 46 

BMiktag. ' 

implied power to inco^orate National Bank in Amerlea, 808, 804 
legislative power as to 8. 51 (xiii), 0, 40 
taxation of note issue, 144 
Baaiskment. 

from Comnioiiwealth as condition of parties forbidden, 224 

Baaik tMBolala. 

may be parties to ^Mndustrial disputes,*' 185 

Bank Notes Tax Act, 144 
Barristers. 

register of, 235 

right of to appear in Federal Courts, 235 

Beer Bxdee Act, 132 
Bicameral Iiegialature. 

an essential to maintain balance in Federal system, 101 
Bills — see Money Bills — -Proposed Baws. 

Bills of Z4Mling. 

rorgery of may be punished in' America under commerce power, 119 
clause in relieving shipper from obligation of seaworthiness vcdd, 110 
Borrowing Power (Federal), 
interest — tax free, 03, 208 
legislative power 8. 51 (iv), 03, 155, 208 
compulsory war loan, 155 
Bounties. 

on produetion or export of goods^ 

legislative power as to 8. 51 (iii), 69, 81 
must be uniform 8. 51 (iii), 60, 81 

exclusive power to grant 8. 00, 10, 60, 105, 106, 112, 124, 230 
or aids by State for mining for metals 8. 01, 08, 105 
Browers’ Zdconco Poos* 

not duties of excise, 130, 140 

British North America AoV— sec Canadian Oonstitntioii 
Britlhh Shlps^ 

Commonwealth laws in force on Cl. 5, 7, 20, 58, 50, 62, 68, 64, 125, 

^ 126, 127 

boginidng and end of voyages must be in Oommonwealth, 58, n, 63, 
68, 64 

Brlllhh 8ul46c*^ 

no discrimination between on grounds of residehee in other BMies 8. 

117, 68, 60, 72 ^ 73, 74, 75, 76, 77, 78, 134, 245 
deportation of, 173, 176, 177, 252 
within migration tWv 8, 51 (xrvii), 63, 174, 176 
iMidings. ■ vj- 

\ destruetion of to prevrat sprfaA 108 








irmy:* of £«>•• toadtJ 

n^elteal ImaA Tu Aets not nltra vhm as being Acte tor, X44, et »eq. 

T ** infection and grading of, 107, 120 
Hhallttm OS Tnat. 

f TegaUUioii of, not nneonstittitional, 82, 34 




prineipleo of responsible government adopted in Commonwealth, IS, 217, 
218 


preponderance of Parliament among governmental organs, 18 
Baeeative Oonneil consists llAnisters sitting in Parliament, 217 
OailAdiaa Oonstitotlon (Biltiah North America Act 1867). 
apportionment of powers, 14 

compared with American and Australian Constitutions, 14, 15 
the enumerated powers in, 14, Ifi, 17, 36, 42 
questions of law and fact uiay be put to judges by cxmitive, 86 
commeice power limited to regulation, 114, 115 
Dominion Act requiring licence of insurance companies invalid, 115 
taxing power of Dominion subject to leas restriction than that of 
Commonwealth, 148 
Carriage. 

internal, inter-state trade by, to be free S. 92, 69, 79, 81, et seq.; 106, 
112, 118, 131, 134, 135 

of goods oil State railways, rates for 8. 102, 69 

Carriers. 

inter-state within commerce power B. 51 (1), 105, 108, 109, 118, IIS, 
122, 124, 125, 126, 169 

Cases Stated. 

reference of, to High Court, 245 

by Commonwealth Conciliation and Arbitration Court, 195 
Casual Vacancies, H. 15, 101, 102 
Central liegislatnre. 

within luterpretutiou Act, 4 
within Fugitive Offenders Act, 4 
Certillcate. 

appeal to Privy Council, giiiiitiiig bv High Court, specinl reiisont 
S. 74, 294, et seq. 

principles on which High Court proceeds in granting or refusing, 
294, rf seq, 

certidcate granted where court equally divided, 297 


appeal from single Judge of Supreme Court sitting in Chambers to 
High Court, 254, 256 

Charge. 

for executing iiisp<K*tion law's, 106, 107 

Child XAbonr. 

prohibition of goods made by not within American commerce power. 
128 

OlCaen. 

Australian citisen not an immigrant,'' 68, 175, 176 
classideation of citiaens not prohibited by S. 1^7, 68, 76 
OiHsenship ef Ckmunenwealth, 5, 6, 68, 73, 175, 176^ 

Ottleinship of erntted States. 18, 75 * 

^fXmiSiwtaihb 

4^ tsnuigfemd oflieeni, 220 

4^ .SSSStelmeiit of, 217, 218 



Itie Law df the Austealian Owstitut^ 

COwk X&iOlB (IBr. JnMlee). 

cited as to exclusive eommerce power (sed 
common law in Commonwealth^ 27 

Olassllleatioii of Oitlsens. 

not prohibited, 68, 76 
<nsssillcatio& of Federal Powers, 8, 0, 10 
Coinage* 

legislative power as to 8. ol (xii), 10 
by States, prohibited S. 115, 10 

Coasting Trade. 

vessel in coasting trade not within commerce power, 125, 126, 127 
but may be instrument of inter-state eommerce in special case, 116 
Collection. 

of duties of customs and excise S. 86, 10, 69, 105, 106, 112, 124, 
139, et seq,\ 239 

Claims. 

against the Government, 226, 227, 298, 299, 300, 301, 302 

Coincidence. 

of State and Federal powers, 10, II, 12 
Colonial I«awB Validity Act. 

alteration of State Constitution, 12 
repugnance within, 20, 65, rt 3eq, 
test clause in immigration laws not, 66, 176 
nor land tax on Crown leases, 66, 148 
Colonies. 

agreeing to unite in federation, 4, 5, 6 
laws on foundation, 28 
plenory powers of, 21 

extra-territorial operation of laws, no, 58, ct seq, 
continuance of Constitutions of States S. 106, 12 

powers of Parliaments of States, S. 107, 12, 16, 108, 111 

Colonists. 

laws brought by to colony on fecundation, 28 

Colonial XiOgiBlatures. 

powers exercisable by, 21, 65 
not delegates of Imperial Parliament, 18 
within their limits have plenary powers, 21 
local and territorial limitations, 58, at seq, 
subject to Colonial Laws Validity Act, 65 
lea: et cojisuettido parliamenti not applicable to; 103 
Colony. 

self-governing. Commonwealth is within Imperial Interpretation 
Act, 4 

Commission of Covemor-Gonoral. 

complements rather than constitutes his appointment, 217 

Commissions of Enauiry 

validity of, 15, 16, 41, 42, 42n 
Federal Royal Commissions Act, 15, 41, 207 
Federal power as to, 15, 16, 41, 42, 206, 207 
Commencoment of Commonwealth Act. 

Ist January 1901. 4 
date part of, 33'Qeo. Ill, C. 78, 4 
Commerce (Trade Diseviptions) Act, 119 
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^ external and inter-state within Federal power S. 51 (i), 105, 108, 

' 109, 118, IIO9 122, 124, 125, 126, 169 

extends to navigation and shipping, 105, 125, et teg. 

Federal Aets: — 

Sea Carriage of Goods 1904, 119 

Secret Commissions Act 1905, 119 

Commerce (Trade Descriptions) Act 1905, 119 

Australian Industries Preservation Act, 120, 121 * 

Spirits Act, 120 

Seamen's Compousatioii Act 1911, 120. 12»'> 

Trade Marks Act 1905, 122 
State railways, 105 

freedom of inter-state, 69, 79, 81, et seq,; 105, 112, 118, 181, 184, 185 
Federal power subject to three limitations, 105 
restricted to inter state and foreign, 105 
not to give preference to one State or part, 105 
not to abridge use of river waters, 105 
extends to transportation of persons and property, 116 
both importation and exportation, 123, 124 
power of Congress to regulate, 114 

State rogiilatioiiB valid when they do not interfoie with those of 
Congress — see Police Power 
State taxation of subjects of — see Taxation 
State control of intoxicating drinks, 105, 114 
insurance not commerce, 84 

conflicting view's of High Court as to Federal power, 107 
American doctrine of exclusiveness inapplicable, 112, 113 
Australian power extends to prohibition, 114 

not limited to regulation, 114 
transportation of a person's own goods is within, 115 
also liquor upon the person, 114 
power includes jiersoiis as well as things, 116 

importation from one State into another indispensable olonicut, 116 
extends to telegraphic messages, 116, 117 
tuition by eorrespondenco, 116 

intra state vessel may be instrument of interstate commerce, 116 
manufacture of goods not commerce, 118 
nor mining of coal, 118 

transmission and sale of natural gas is, 118 
but retailing of gas is not continuance of, 119 
contracts for cotton and wheat “futures" not, 119 
obstruction or injury to may be penalized, 119 
also forgery of bills of lading, 119 
* anti-trust legislation, 120 
labour conditions, 121, 122, 123 
internal coasting trade not within, 125 
navigation upon Australian rivers, 127, 128 
Ckmuneroe (Trade DeecrlptioiiB) Act, 1906, 119 
OoBunleeloa Xnteratata. 
not a Court," 282 

Cknnmltteee of ParHanMint. e 

powers, privileges and immunities 8. 49, 108 g 

Oommlttee of Ways and Moans . 

customs duties date from resolution in, 137 



Xjsnr of ^ Attsttaliittk Camimm 

^ ^ Ommm tofW y gocdto# Aet OfMM.h ^ 

nmmm tew. 

in force throughout Commonwealth, 27, ei #eg^ 
none of United States, 27 j 
offences against, 28, 205/206 
of elections, 20 

no body of Federal distinct from State, 27 
meaning given to terms in Constitution, 52, 58 

no power to make, 180, 181 

Cksnsaoiiwnalili of AnsSralia CkmstitixtiOEn Act*— err AppondliL 
Commonwealtli. 

acceptance of t€*rritoiy by Hs. Ill, 122 — 10, 58, 187, 211, 212 
acquisition of property or territory by — see Acgnisltioa 
actions against, 226, 227, 284, 285, 298, et seq. 
agreement to unite in, 4, 5 ^ 

commerce power of 8. 51 (i), 105, 108, 109, 118, 119, 122, 124, 125, 
126, 169 

Conciliation and Arbitration Act, 95, 174, 180, 181, 189, 198, 194, 
195, 205, 256 

Constitutional poweis, appeal from High Court on questions of — see 
Appeal 

current obligations of States in connexion with transferred depart- 
ments ussumcd by 8. 85 (iv.), 811 

defence power of 8. 51 (vi), 10, 156, 161, 168, 165, 166, 169, 170, 172, 
178, 175 

definition of 01. 6 — 68, 59 

eminent domain, power of 8. 51 (xxxi), 198, et seq, 
establishment of, 4, 7 
Executive power of — see Executive Power 
Federal uatuic of — PieainbJe Cl. 3—4, 5, 6, 7 
inconsistency of, and State law, 6, 10, 11, 92 
indissolubility of, 6 

iiyeitrumeutalities of States, not exempt from Commonwealth law, 
86, 92, et seq. 

judicial power of — see Judicial Power 

jurisdiction of High Court where a party Ss. 75, 77 — 226, 286, 884 
laws of ''peace, order and good government” of, 8, 11, 180 
legislature — ^bi-cameral, 101 

legislation of, validity, 20 et stq.; 58, et seq.; 65, 94, et seq, 

local laws, power to make, 70, 71 

meaning of ''The Commonwealth,” 4, 20, 58 

Ministers of State for, 217, et seq, 

municipal tax on property of, invalid, 88, 152 

net fo abridge reasonable use of rivers 8. 100 — 105, 128 

give preference to State or part S. 99, 69« 81, 105, 188, 157 
legislate as to religion 8. 116 — 162, 168 
tax State property S. 114—10, 88, 92, 110, 187, 148, 152, 
158, 161, 239 

offences against laws of, 28, 29, 205, 206 

officers of mandamus to, 286, 246, 247, 248, 249, et eeq, 

offieers, prohibitiqQi to, 886, 246, 247, 248, 249, et seq, 

who 670,^249, 850, 858 
e 
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pimiiioq|iiey of law of, 6, 10, 11, 12, 02 
l^a^iAueiit of—ise PaiUamiDt 

to aoit, juriodiction whore 8; 75 (lii), 226, 286, 284 
proolamation of, 4 
pewen not cut down by 8. 107, 12 
powers of, distribution of, 5, 6, 7, 81, et Meq, 
predominanee of law of, 6, 10, 11, 12, 92 
preference not to be given by, 69, 81, 105, 182, 137 
proceeding against, right of, may be conferred H. 78 — ^226, 227, 284, 
285, 298, et eeq, 

partial abrogation of maxim — The King ctiii do nt> wrong, 226, 298 
interrogatories and discovery of doeOmeutB ng.iinst, 209, 800 
Commonwealth must give particulars, 302 

property of, not taxable by States without consent, S. 114, 10, 88, 92, 
110, 137, 148, 152, 153, 161, 239 
nor by Municipality, 88, 152 
receipt under Audit Act, not property, 153 
protection of States by, against domestic \ lolence, H 1)9, 161 
right of Ktfitea to waters not to be abridged by, 105, 128 
title to acquired property, entry on State legistor book supertiuoua, 11 
succession duty on property, bequeathed to, 153 
separation of powers in, 5, 6, 7, 31, ri stq. 

taxing powers of. S. 51 (ii), 08. 81, 108, 124 137, 141 143, 153, 156, 
157, 159 

taxation of propeily of, by State S. 114, HS, 152 
trade within to be free, S.' 92, 69, 79, 81. it srq. 105. 112, 118, 131, 
184, 135 

Commonwealtli Bank 

States may tax choquos on, 89 

Company 

income tax on undistributed profits of, 151 

income tax on dividends of Kiighsh i (»iti|>.iiiics operating in Aus 
tralia, 152 

land tax on laud of, imposed on htiaieholdeis, 140, 147 
winding up, appeal us of right to Uigh (Nmrt, 265 

Oompanlaa 

not “residents’^ within S. 75 (iv), 240 ei Htq, 

' not ^'subjects” within 8. 117, 73 

inter-State, State legislation as to, 84 

Componaatlon 

for property acquired under Commonwealth laws, 8. 51 (xxxi), 11, 
82, 198 et seq^ 211 

to officers of transferred departments nut retained, 8 . 84, 220, 249 
Comj^etttion (unfair) 

see Australian Industries Preservation Act 
Compnlsmcy War lK>an 

validity questioned, 155 

ConefUatiim, Indnsterlal <■•• industrial dilutes) 

legislative power as to 8. 51 (xxxv), 55, 92, 95, 178, 179, 182, 183, 
184, 186, 187 et seq^ 195, 196, 222, 241 • 

Csmdltatlon and Bsbttratton (Oomauwweattli) W04-1981, 95, 179, 180, 
181, 189, 193, 194, 196, 208, 250 



^ Avstadian 

O0niBiLwdT9 BalM of Brldoooo 

validity of, 84 

Ckniciirroiioy of Powm . ^ 

constitution within, 6, 10, 12, 16, 108, 111 
effect of repeal of Commonwealth law on State law, 11 
Ooneurrent Powers of States, B. 107, 10, 12, 16, 108, 111 
effect of Commonwealth legislation upon, 10, 11 
Conditions of laabour 

and the commerce power, 121,* 122, 128 

Conditions of Industrial Awards 

may be imposed by Parliament, 180 

Conditional IiOglslatlon 

on proclamation, 89, 40 
on refenindum, 42, 43 
Conflagration 

executive right to destroy property, to stay*, 130, 198 

Conflicting Decisions 

Privy Council and High Court in Constitutional questions, 294, 295 
Congress of the United States 
general powers of, VA et aeq, 
residuum of powers, not possessed by, 13 
regulation of commerce by, 80, 112, 113, 114, 119, 129 
rivers, power over, 29 

exclusive commerce power of, 112 et seq. 

Conservation of Water 

right to reasonable use of rivers for, not to be abridged, S. 100, 
105, 128, 129 

Constitution of Commonwealth (Act 63 and 64 Vic. Oh. 12) — see Appendix, 
assent to, royal, 4, 221 

by referendum, 4 

alteration of, dual authority, S. 128, 6 
binding effect of Cl. 5, 7, 59, 196 
dominance of, 20 et acq, 

governmoiit of enumerated power formed by, 5 

all Federal powers must be found in, 15, 20, 21, 49, 51, 202 

addendum to, judicial exposition an, 4 

one of enumeration, not one of definition, 51 

commencement of Cl. 4, 4 

a compact between component entities, 5, 6 

construction of, cardinal rule, 44 

interpretation of constructional guides, 44 et aeq, 

judicial power under, 31, 231 et aeq, 

laws made under, binding effect of Cl. 5, 7, 59, 196 

onus on Commonwealth to show legislation within, 15, 16, 17, 49 

operation of, 7, 20 et aeq,^ 58 

original jurisdiction of High Court under, 236 et aeq, 
principles applicable to interpretation of, 44 et aeq. 

High Court's jurisdiction in matters arising under or involving 
interpretation, 236, 248 et aeq. 
execution and maintenance of, S. 61, 31, 35, 217, 219 
supreme law of fVie land, 20 

matters arising i&df r or involving interpretation of, jurisdiction in 
8. 76 (i), 77—886, 248 et aeq. 




Index 

^ Oommonimaltli 
not a perfectl^loffieal eode, 45 
Viscount Haldane cited as to, 15 et seg. 

Act 1886 CK.8.W.). 222 

M Act Amendment Act 1890 (Vic.), 268 

Opnetitnttonal Iaw. 

Content of Australian Constitutional Law, 8 
meaning of term unconstitutional, ’ * 21 

Oenstltutloiial Powere. 



of Commonwealth and States, appeal to Privy Council from High 
Court as to limits of 8. 74, 194, 234, 238, 257, 291, 293 et seg. 
when certificate will be granted, 294 ‘et seq* 

Constitutional Questions. 

original jurisdiction of High Court, 243 et «eg. 
text of what is, 244, 245, 246 
Construction of the Australian Constitution 
constructional guides, 44 et acq. 
contractual basis an element for consideration, 5, 6 
rule in Engineers^ Case, 44 

questions of, arise whenever powers to bo exercised, 49 
doctrine of stare decisis, 233, 234 

onus on Commonwealth to show subject-matter within powers, 15, 
16, 17, 49 

progressive interpretation, 54 

no wider entered upon than absolutely necessary to decision, 48 
to be construed us an ordinary Act of Parliament, 44, 45, 48 
rule in Heydon^s case, 49, 191 

Constitution a inechanisrn with which laws are made, 46 
legal effect of language to be ascertained, 46 
rejection of implied prohibition, 44 

to be construed according to recognised standards of construction, 
44, 45 

legislative intention to be found in words employed, 45 
effect to be given to actual Federal bargain us it appears on face of 
instrument, 44, 45 

effect to be given to whole instrument, 49 
effect of exceptions, 49 

meaning” and ” legal effect,” Lord Lindley on, 46 
words to be understood in their ordinary sense, 48 
words of art to be uuderstooil in technical sense, 51 
objects to be considered, 49 
history of clause, 50 

directory and mandatory provisions, 23 
grounds of policy cannot effect, 49 
headings, marginal notes, 7n * 

maxim ut res magis valeat qaam pereat, 53, 54 
presumption us to constitutionality of laws, 53, 54 
similarity of rules of construction of all documents, 45 
continuous practice, effect of, 58 
substance v. form, 58 
scheme considered, 17, 50 
teat of consequences in, 51 
meaning as in 1900, 58, 54, 55 
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OOMlnietieii 9i tto AnitoOUii CHitiftJtiifelm 

Australiaii meatting prefamd, 52 ' 

common law meaning given to- wordi, 52 
reference to treatieee, 52 

Oonetniotloiial CHilAes to Zntmrpretatlon of Ckmatttiitloii. 
difFerence among High Courts as to, 47 

Consuls. 

jurisdiction in matters aifeeting, 286 
See alao Fodoral Jnxlsdletion 
Cdlildmportaoa Sgp01ritlo» 53 
Oontinnanco. 

of appeal by personal representative, 278 

in office, salary of justice of Federal Court during, B. 72, 19, 282, 288 
of Btate Constitutions, S. 106, 12 
State legislative powers, 8. 107, 10, 12, 16, 108, 111 
Contracts. 

involving expeiidituic of public moneys require legislative sanction, 
210, 225 

Contractual Basis of Constitution, 5, 6 
Continuous Practice. 

effect of, on Constitution, 58 
Contracts. 

• made or to be performed in Colony, jurisdiction over parties to, 61 
for cotton and wheat futures’’ not commerce, 119 
Contractor with Commonwealth. 

not bound by State law in his performance of contract, 183 
ControUod Constitutions. 

TiOrd Birkenhead cited, 7 
Conventions of the Constitution. 

8s. 62 and 65 crystallize for the Commonwealth, 218 
Convention Debates, 
not to be cited, 50 
Co-rsspondont. 

has no appeal <if nglit ag liust oidei to pay costs, 265 

Corporations. 

not subjects” within S. 117, 73, 74 
not ” residents” within H, 75, 240 et eeq. 

foreign, and tiadiiig and financial formed within Commonwealth, 
legislative powei us to, H. 51 (xx), 9, 120, 121 

Costs, 


in criminal cases, 258 
of styiking out incompetent appeal, 270 
of sending counsel from ahother State allowed, 238 
High Court will not enforce by attachment, 278 
ConnsoL ^ 

right of audience of, 258 
costs of sending from another State, 253 
Courts. 

only recipients of judicial power, 81, 34, 85, 281, 282, 288 
exercising Federal juriadictionr-^-ecs Psdoral IteBMCIMIOii 
Federal — see OonstB. High Ootft 

Oottoo. 

eoBtnwte for ‘*futarw” not ooaaMre.^ lift 
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tvo ttaln divilloiu of Oowtitutioii, d 
ittea.|Nible of altoratioii in Australin, t 
^ opoffttion of CommonwBnlth law, 7 

^ of Gomnionweiilth, power to boriow on, S. .’51 (Jv), 93, 156, 203 

CTiflM. 


committed abroad not juatieiable in Ooloaj, 60 
Oftninnl Oomb. 
eoatCr in, 253 

gpeeial leuve to appeal to High Court, 273 et Meq, 
Crown to be served with notice of hpplieation for, 232 
trial by jury in, 8. 80, 212, 264 

power to compel eoiivieted person to pay costs, 258 
new trial in, 273 


Oriminnla. 


influx of, legislative powei as to, 8. 51 (xxviU), 122, 174 
inter-Htute movement of, powers of Htates, 131, 184, 135 

Criminal lAwa. 


of Colonial legislatures 1ia\e no extra territorial opcintion, 60 

Crown, The. 

action by the ('town as repicseutiiig one sot of persons against the 
Crown as repiesentiiig another, 300, 301, 302 
appoints Goveriior-Ueiicral, 8. 2, 101, 217 
bound by Constitution Act, 221 

in its Impeiial right not lepicscnted b^ a Htatc Attoiiic\\ (tcacriil, 301 
discovery against, 299, 300, 302 

executive ponci of (^mimonnealth vestcMl in, h. 61, 81, S.l, 217, 210 
executive pouei exeicisable bj Governoi General, H. 61, 31, 3*5, 217, 
219 

pull of the Fedeial l^gislatuie, H. 1, 81, 40 

powers and functions, delegation of, to Governor-General, 8. 2, 27, 217, 
218 if s/f/., 224 

territoiy placed under Com in on wealth by 8. 122, 58, 187, 211, 212 
suits against the C’rowii, 226 ct mq., 298 et neq. 
its 1 elation to the judicial power, 298 et seq, 
legislative and executive acts are the acts of the, 221 
indivisibility of the Crown throughout the Kmpire, 222, 223, 224 
prerogative jKiweis under AustraHan Constitution, 28, 224 rf »eq. 
leasers, lalidity of Federal tnxatiou of, 66 
not bound by Statutes iialeMS named, 221, 223 

modern sense of lule is that Kxecutive Government is not bound 
unless intention apparent, 221 
Federal law binding <*rown, d<*eM so in right of 8tat€», 222 
State indnatrial concerns, 222 # 

Customs legislation, 223 

one and indivisible tlirouglioiit Commonwealth, 13, 23, 282, 223 

pardons by, 224 

Oonrta eannot interfere with, 225 

pofticulata, must give, in civil action, 302 # 

-<The King can do no wrong,’’ 226, 293 ^ 

Commonwealth responsibility for tortious acta of its servants, 226^ 



0i»w^ ib» (oantUyued), 

rule as to legislation binding, 221, 223 V 

sole responsibility in Crown over public expenditure, theory of, 103 

enquiries by Boyal Commission, 15, 41 

to be served with notice of application for special leave in criminal 
cases, 282 

not bound by statutes unless named, but statute assented to displaces 
Crown’s prerogative, 221 
Sydney Government House case, 300 

Federal law binHing Crown does so in right of States, 222 
Onrreiicy. 

legislative power as to, 8. 51 (xii), 8, 10 

issue of paper money, 8. 51 (xiii), 0 

OuBtoms Act. 

alterations of agreement by new duties, 141, 142 
validity of provisions as to sealed stores, 62 
prohibition of imports, 123 
substitutes for dutiable goods, 141 

Oustoms Duties. 

alteration of agreements by regard to new Customs duties, 141, 142 
breaking seals on ships’ stores, offence of, 62 
Commonwealth power as to, 10, 69, 105, 106, 112, 139, et seq. ; 239 
dutiable goods, substitutes within, 141 

exclusive power to impose, 8. 90, 10, 69, 105, 106, 112, 124, 139, et seq, ; 
239 

as from date of resolution in Committee of Ways and Means, 137 
laws imposing, to deni only with Customs, 8. 55, 23, 57, 137, 138, 141, 
143, 145, 147 et seq., 211 

apply to 8tate Governments as well as private individuals, 89, 223 
must be imposed as such, 141 

8tate laws imposing, cessation of, 8. 90, 10, 69, 105, 106, 112, 124, 239 
uniform, first imposition of, S. 88, 69, 156 et seq. 

Date of Acts, 4 
Doad-Iiock. 

provision for double dissolution of Parliament in event of, 8. 57, 104 

Death Duties. 

payable on bequests to Commonwealth, 153 

discrimination by 8tates in rate of in favour of persons resident and 
domiciled, 77, 78 

Death Sentence. 

Privy Council declined to stay pending appeal, 34 

Defence of the Realm (Oonsolldatlon) Act 1914, 167 
Debts to Repatriation Board. 

priority of dbbts to, 173 

Debts to Commonwealth. 

priority to, 11 ♦ 

Decisions on other Constitutions. 

care in applying, 17 
Declaration of Rights, 218 
Declaratory Judgments Act 1908 (K.E.), 36 
Declaratory Judgmental 

as to Constitution given unless absolutely neoessary to decision, 
25, 53 

will not be given by High Court on hypothetical facts, 252, 253 
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jjleymce P*««r of tto Ooiiunon.iraoltli. 

legislative po^r us to defence, B. 51 (vi), 10, 155, 161, 168, 165, 166, 
169, 170, 172, 173, 175 
conscription for service ubroiid, 170 
control of railways for 8. 51 (xxxii), 8 

exclusive power to impose, S. 90, 10, 69, 105, 106. 112, 124, 189, cf seg.; 
cesser of war by proclamation, 372 

compulsory service not an interference with religion, 161, 162 

Defence. 


forces, States n<»t to raise or maintain without consent of Federal 
Parliuiiiont, 161 
in the Great War, 161 et s&q. 

Kepatriation Roaid, minority of debts to, 173 

gofids of. not liable to distress. 178 
detention of <lisloyal persona, 164 

encouragement of flest ruction of property, prohibited, 166 
prerogative rights, 167, 171, 172, 224, 225, 226 
States have no prerogative as to. 225, 226 
foreign reservists, de]>ortattou of, 169 
of Htntes against invasion and violence, 8. 119, 161 
price-fixing under. 163, 164, 165 
recruiting, stateiiieiits prejudiced t<», 170 
tra<ling with the enemy, 168, 169 
enemy subjects* shares, sale of, 170 
Treaty of IVace Act, 172 
transfer of departments of, 161 
Xlefence Act. 


vali<lity of pM»\ isious foi compulsory service, 161, 162 
X>rice-fixing under, 163 

Daflnitlons — 


Commonwealth, 58, 59 
federalism, 4 

* duties <»f Custonih and Excise, 189 
immigrant, 175 
industrial disputes, 184 
judicial power, 231 
laiw of Ansi 1 alia II ('oast itiition, 3 
eminent domain, 198 
iiiiconstitiitional law, 21 
legislative pow«*r, 31 
, iuter-Statc commerce, 116 
police powers, 130 

taxation, 142, 143 ^ 

jurisdiction, 286 

matter, »» 237, 238 • 

D«l6gated Powers. 

Commonwealth not a depository of, 18, 21 

D^legmiUon. 

governmental powers, 18, 21 

to the executive (»f regulation-making aiithori^, 39, 40, 41, 220 

Demolitioa of Buildings. • ^ 

by executive to assuage confiagration, 180, 198 



Att8tnite'Cqb0^^ 

at ComiDonweulth, establisliment and adiaittiatrat^n of# ^ 949 

legislative power ineidental to exeeution of potrm 
of Fh 51 (xjadx), 208 

2>oportatloii. 

of aliens, 174, 175, 177, 252 
of British subjects, 175, 176, 177, 252 
of reservists of foreign powers^ 169 

prohibition will not lie to Board under Immigration Act, 852 
of Pacidc Island labourers, 68 
Detention of Dialopal PenKms. 

habaevi corpus refused, 164, 165, 252 

Dicey, Prof., dted. 

content of English (youstitutional law, 8 

Dictation Teet. 

vaUdity of, 66, 176 
Directory Provisions, 23 

XMfferenoes between Australian and American Oonstitiition. 

summary of, 18 

their affect on interpietation, 19 

Disagreement between the Houses. 

upon Bill, prooeduie iii case of B. 57, 23, 104, 225 

Discovery. 

the Commonwealth can be ordered to make, 299 

Discretionary Powers Beposed in Executive. 

considered in relation to distribution of powers, 37, cf seq» 
a<liniiustratlvo legulatioii^making, 220 
Discrimination. 

prohibition of, 68 ei seq. 

against goods produced in another State, 70 

as to Commonwealth taxation, forbidden 8. 51 (ii), 68, 81, 108, 124, 
137, 141, 143, 153, 156, 157, 159 

between States and parts of States in respect of taxation with regard 
to live stock, 159, 160 

Commonwealth legislation for local purposes, 70 
invalidity of excise tariff because of, 157 
on State railways, undm 8. 102, 69, 288 

State may not make, against residents of other States S. 117, 68, 68 
72, ei seq,; 134, 245 
under S. 51 (ii) what is, 156 et aeq. 

Disputes. 

see Industrial Disputes 
compulsory reference of, 180 
Dlsputed^Elieetl|§. 

vacancy in Senate caused by to be filled by popular election, 191 

XMasolution. 

of House of Bepresentatives Ss. 5, 8—102, 103, 104, 225 
of Senate and House of Bepresentatives in case of disagreement 8. 59 
23, 104, 825 

issue of Senate write after 8. 12, 101 
rotation of Senatoni after 8. 18, 101 
UstUM U«n0r. ' 

mbjMt to State U(W|(105 



' Inffa&l 



method at, 5 , 4 ^ 7 , 15 , 16 , 17 , 18 

dktvlod hijr $\|kenil aatiure of OoastitatiGii, 31 
low at denoreotioo indefinite, 31 
not even in America takien to logieal eonaeqneueea, 81 




Ifomholl CJ^.'e dictum, 31 

legishitive power vested in Parliament 8. 1, 81, 40 
executive power in Crown 8. 61, 31, 35, 817, 819 
jndieial power in Courts 8. 71, 31, 35, 180, 831, 838, 834, 863, 666 
burden of proof, regulation of, 38 

most of High Court decisions found as a fact that no mis-assignmeat of 
powers, 32 

legislature could not reverse High Court decisions but may pass deelara* 


tory Act, 33 


executive regulation cannot override High Court’s decision in a given 
case, 34 

expropriation of enemy property not a judicial act, 33 
new trial could not b<» enacted by Parliament, 33 
legislation may bo retrospective, 33 

conclusive rules of evidence query how far could^ be enacted, 34 
legislative Act could not be impugned as invading executive sphere, 84 
advisory opinions with status of res pidicaia not within judielgl power, 84 
in Canada, 36 
In America, 36 

discretionary poi^ers reposed in executive, 37 
powers of inquiry reposed in executive, 37, 38 
as to breaches of laws, 38 

delegation to executive of regulation-making authority, 38, id, 41, 880 
of deportation, inquiries as to, 38 
inquiry as to taxable income of companies, 38 
Federal Boyal Oomniisaioiis, 15, 41, 42 
initiative and referendum and recall, 42, 43 


DlStMS. 

levied on goods of Repatriation Commission cannot be, 173 

BlTsraion of Bivor Wators. 

by States, 128, 189 

l^Thrion of Powora. 

foundation of federation, 5, 31 

fundamental notion of Australian and American Constitutions, 5, 6, T, 


8, 15, 16, 17, 18 

onus on Commonwealth to idiow power claimed granted to it, 16, 17f 
49, 71, 130 

legislative power as to 8, 51 (xxii), 9 

Boalnaiioo of Podsral Oonstttntloii. 

Constitution supreme law of the land, 20 
unoonstituHonal law void, 21, et teq. 

cannot nuike an estoppel, 24 

Oomootio Vlflioiioo. 

protection of States against 8. 119, 161 

llomhilo iMspolptioB. 

of both Honses 8. 57, 103, 104 



vefaranes to as aid to construction, 50 



344 


The Law of the Australian Constitutioii , 

TIptIwi Bee Ourtonui, Byctoei 

of eustomo, laws imposing, 130, et ssg. 

uniform must be, 156, et seq. \ 

what are, 189 

of ezeise, brewers ’ licence fees not laws imposing, 106, 139, 140 
term used in Constitution in juxtaposition with ^'duties of customs," 
189 

used in Constitution in Australian sense, 52 
"XHia Ptooess of Zaw." 

not a constitutional requirement in Australia, 14, 19 

Bloetioiis 

for either House — 

State electors, right of, to vote at 8. 41, 102 
of members of the House of Bepresentatives — 
casual, writs for 8. 33, 102 
electors to vote only once 8. 30, 102 

general, summoning of Parliament after 8. 5, 103, 104, 825 
election of Senator at 8. 15, 101, 102 
State laws, application of 8. 30, 31 — 102, 269 
see also House of BepresentatiTee 
of Senators — 

casual 8. 15, 101, 102 

electors to vote only once 8. 8, 102 

periodical elections 8. 13, 101 

time for 8. 13, 101 

Htuto laws, application of Ss, 30, 81 — 102, 269 
writs for 8. 12, 101 
see also Senate. Senators. 

Blectlon Articles 

to be signed, 102 
Sleotlon Day — ^Federal. 

no State polls to be held, 102 
Blectoral (Oonunonwealth) Act, 102 
Electoral Act 1904 (WA.), 256 
Electors 

of Commonwealth, qualifications of Ss. 8, 30 — 102 

submission of amendments of Constitution to 6. 
128, 6 

to vote only once Ss. 8, 30 — 102 
of States, right of, to vote at Federal elections 8. 41, 102 

Emigration. 

legislative power as to 8. 51 (xxvii), 175 
see also Migration 

Eminent Domain. See also Acquisition. 

legislative poger as to acquisition 8. 51 (zzxi}, 198 et seq. 
acquisition must be for some purpose within Federal legislative powers, 
199, 200, 209 

all property in Commonwealth subject to expropriation, 198 
definition of, 198 

places acquired, within Oommonwealth exclusive powers, 9, 198 

express power in Constitution would not exclude prerogative, 198 

King’s Prerogative^ in Saltpetre, 199 

just terms, stipulation of, 399 

legislature sole jud^ a? justice of terms^ 199, 200 

public purposes. Commonwealth power limited to acquisition for, 800 



r Pmamlii (cotUinued). 

:pj^\ ^'publie porpos^” equivaleiit to ^^publie use** in Ameriea, 800 

prepay acquiiCd by the Commonwealth veeta in the Commonwealth 
discharged of State rights, 201 
^1:' also independently of State law, 201 
5 Federal acquisition cannot affect State Torrens Acts, 201 

States’ power of acquisition not conditional on compensation, 201 
Btaployars* XdablUty Oases (Ameclea), 126 
Bmidoyers sad Employees. 


constitutionality of legislation as to labour conditions, 121 
union label invalid, 122 
seamen's compensation, 126 
see also Industrial Disputes 
Encroachment of the legislature 

upon the sphere of the judiciary, 31, 32, 33, 34 


Enemy Oompaales. 

validity of regulations as to, 168, 169 
Entry into Commonwealth. 

validity of test clause, 66, 176 
Equality of Privileges and Immunities 

not a constitutional requirement in Australia, 14, 68 
Engineers’ Case. 


rule of construction in, 44 

Enumerated Powers. 


Commonwealth Government is one of, 5, 6, 7, 8, l.*>, 16, 17, 18 
onus on Commonwealth to show power claimed granted to it, 16, 17, 49, 
71, 1.30 

Entertainments Tax Act, 144 
Estahllshment. 

of Constitution, 4 

departments of customs and excise transferred at R. 69, 161, 219 
within two years after, uniform customs duties 8. 88, 69, 81, 187 
Estate Duty Act 1014, 144, 148, 149, 

Estate Duty Assessment Act, 144, 188, 149 
Estoppel 

unconstitutional law cannot be held valid on ground of, 24 


Evidence. 


burden of proof can be regulated, 32, 34 

High i?oui*t c:iiifi<»t .‘tdiiiit further evidence cm appeal fnuij Rtata 
Court, 270 

but may remit cause, 270 
where insufficieiit ordered a new trial, 270 
Exchange^ Pills of, 9 

legislative power as to S. 51 (xvi>, 9 
Executions under Federal Daw 
not subject to State laws, 11 
’^Excise” 


given its Australian me.'ining, 52 
Excise Act 1901, 248. 

Excise Tariff Act *1902, 156 
Bxciae Tariff Act 1906, 154, 157. 

Exciae Dutiea — • 

crediting of, on inter-state transfer S. 93, 139 
do not include feea payable for licences, 10^ ft9, 140 
ezdttsive power to impose 8. 90, 10, 69, 105. 106, 112, 124, 189, si segt ; 

889 



* AtaeH«m ykm^Weofm w^ UMrfImmif 106 

)ftW 9 impofliatg^ to doal onty with exeiae dotlM 8. 167, ft 04 |q^ 

teclaalop ttom Oo l oniea 


of eriminmls^ 60, 61 

Bselnafro F^Oinl Fowm 

exi*lusive legislative powers 8. 32, 9, 10, 188, 161, 198, 200, 21), 212 

as to commerce, is not exclusive, 112, 118, 114 

as to seat of government, 9 

places acquired for public purposes, 9, 198 

territories acquired from Rtates 8. Ill, 10, 210 

Federal public service, 9 

custonts, excise, and bounties, 10, 69, 105, 112, 184, 187, 189, 287 
defence powers, 10, 161 
coinage, 10 

Banliiaiva Jtuladietlon 

of Federal Couits S. 77 (ii), 237, 283, et aeq. 

Constitutional questions, 243 et aeq. 

as to custoniH, oxci<ie, aiul bounties 8. 90, 10, 69, 105, 106, 112, 129, 
137, 139, 239 

Bmeutioii .ami Malntananca 

of Commonwealth laws, legislative power as to control of forces for 
8. 51 (vi), 10, 155, 161, 163, et aeq.; 175 
Constitution and laws, executive power extends to 8. 61, 161 
Bx»eiitlTa Action 

Hmited by 8. 61, 219 

SxaentiYa OoTanunont of the OommonwealtlL 

vesting of executive power S. 61, 217, 219 

oiRcers of transfeired departments 8 84, 220, 249 

not hedged \iith eoimtitutional restrictions, 218 

discretionary powers reposted in, 37 

inquiry poweis of reposed in, 38 

delegation to, of regulation'inaking authority, 220 

legislative power incidental to powers of 8. 51 (xxxix), 202, et aeq, 

officers of, appointment and removal of 8. 67, 19, 249 

powers and functions, as to matters passing to S. 70, 161, 220 

aee alao Federal BxeeutiTe OonneiL The Crown. 

"SneentlTe Power of Oommonwealtli 
not hedged with restrictions, 218 
the necessity for supply,” 218, 225 
vested in King 8. 61, 81, 35, 217, 219 

regulation, cannot override High Court’s decision in given case, 84 
legislative act could not be impugned as invading, 84 
reference of matters to High Court for advisory opinion, 34, et aeq, 
excrcdaable by Governor-Cleneral S. 61, 31, 35, 817, 219 
extends to execution and maintenance of Constitution and laws of Oom- 
moiiweulth R. 61, 217, 218, 219 

none to enter into agreements unauthorised by statute or regolajdons, 
219, 225 

Bgpoaitloii 

body of an addendum to Constitution, 3 

Bz Post Facto Xawb. 

no prohibition agafust in Australia, 14, 19, 88 
term in Ameiiew o&lygapplies to criminal lawq, 88 
distinetion in America between dnd retrospeetiva lawat 88 

..a. 








iMtontl^ TO. m Sroatltt. 
ittti(r4vtJiitis*pi^>lmitioii of^ Wfi 


fW iiititr-ttJiti^ prohibition oi, ultra tir^s, 82 
' jK iropMiou cilftriKcs on 6. 112, lOH, 107 

' 'f s' Federal eoiitrol of, 123 

/ » i regulation ami prohibition of, within rommen'o power, 123, 124 
j inter-state exportation, prohibition of invalid, 82 
* Baprasa um Facit Taciturn Ooaaara, 71, lio, 112 
Bapr o prl atton 

of enemy property not n judieini net, 38 

BxpaJBitm 

of alieuM and eriniinals, 60. 61 

'^Bxtandlng beyond the Idmlts of any one State.*’ 
moaning of, 189, 190, 191 
Bxtenial Affairs. 

legislative powei ns to 8. -ll (xxix), 174, 175 

Bztra-Terrltortality. 

maxim rxtnt terntonntn tujt tfu*tn1t nnitunt imn porlur, 14 
fugitive offenders, 60 
deportation of aliens, 61, 63 
taxation, 61 

rule against, 20, 58, it seq, 

is a rule in restraint of power, 58 

illustrations of rule with reH{HH*t to eoloiual legislatiiren, 60, rt 
dsheries in Australian waters H. 51 (x), 20 
eontraetM to be pei formed in jurisdietion, 61 
operation extra territorial of (’oniinoiiwealth laws ('I. *», 20 

on British ships with port of elea ranee and destination in 
the Commonwealth, 59, 64 

but this does not apply to nil sJiipM wdtli Australian home 
port, 60 

statute not pnntu fai^u eoiiMtmeil as h:i\ingoxtiH teintorlal, 
53, 54. 58 
of criminal laws, 60 
Commonwealth decisions, 62, et «eq. 
validity of customs laws, 62 
Fsdsrallsm. 

dominant note of Commonwealth Constitution, 4, 22 
definition of, 4 
division of powers, 5 

Fadaral Oourts. 

Parliament may create S. 71, 231 
Federal arbitral tribunal not a Court, 2.12 
Inter-State Commission not a Court, 232 

justices of, appointment, tenure, and salary of 8, 72, 19, 232, 233 
jurisdiction of, Parliament make I'xclusivi* 8. 77 filj. 237, 283, 284 
appeal from, to High Court 8. 73 (ii), 254 
Papua Court, a Federal Court, 2.54 
gee also Hi|^ Orort 
"Fadaral BzaeuUra OounelL 

eonatitntioa and fbnetions of 8. 62, 217, 218 
mambem of, to hold oifice during pleasure 8. ft, 217, 218 
,.k>bdaTOl Juriadiction. • ' 

^ from Court exerdaiag, 254 

i6 Obnrt from Court exereising, 288 



The"t,aw- df 'the . Austrafi^ " i 

’ VedMni Juzisdictiim ioontiwued). 

Courts other than Federal maj be iayeated ivith 
number of judges who maj exercise S. 79, 283 
invested jurisdiction of State Gonrtsi, 283 
State Courts excluded from, 284 
see also Appeal. 

Federal Taadng Power. 

content of 8. 51 (ii), 68, 81, 108, 124, 137, 141, 148, 153, 156, 157, 159 
see Taxation 
Findlnga of Fact. 

High Court will review unless there be a jury ’s verdict, 259, 260 

Finger Prints. 

special leave refused for conviction based on, 281 

Flalierles 

in Australian waters 

extra-territorial, legislative power as to 8. 51'*^(x), 20, 58 

Food and Drugs 

impure, congressional power to prohibit transport of, 115 
Forces. See X>efence. 

Foreign Oorporations. 

legislative power as to'S. 51 (xx), 9 
anti-trust legislation, 120, 121 
Foreigners 

are assumed to consent to extra-territorial restraint if necessary for 
deportation, 64 
Franchise Act, 102 
Z^anchise, Federal. 

Senate Ss. 8, 30 — 102 
House of Bepresentatives S. 30, 102 
right of adult State electors to S. 41, 102 
see also Electors of Oommonwealth 
Fugitive Offenders. 

powers of colonial legislatures as to, 4 

Fteedom of Inter-State Commerce 

prescribed by 8. 92, 69, 79, 81, et seq,; 105, 112, 118, 131, 134, 185 
Australia one indivisible country, 79 
invalidity in America of tax on carriers, 80 
test of when goods commence to be engaged in, 80 
cease to be engaged in, 80 
doctrine of original package, 80, 81 

‘ ‘ absolutely free ’ ’ not limited to freedom from pecuniary burdens, 81, 83 

8. 92 addressed to States, 81 

8 92 docs not affect Commonwealth powers, 81 

application of 92 ceased with ownership, 82 

8. 92 busted by expropriation, 82 

prohibition of inter-state export of goods, tUtra vires, 82 
‘‘acts'* of trnde, etc., not “goods** or “persons** dealt with, 83 
local products cannot be discriminated in favour of, 83 
limitations on operation of 8. 92, 84 
licence fees, 84 

State Companies Acts as to foreign companies, 84 
limitation on taxing ^ower of States,. 85 
Full Court of High Ooi|ft. 

reference of questions fo, 245 

quorum on appeals from Federal Jurisdiction, 194, 233 

quorum for granting leave to appmd - to Privy Oonnml, 288 ^ 



349 


Index 



Ooork of SBcli Oonrt (eomtiiimed). 
deoision in eases stf difference of opinion, 283 
eonstitution of, 1^2, 233, 259 

method of determination in cases of difference of opinion, 838 


ftedamantal Notions 


of American and Australian Constitutions, 14 

Oas, Natural. 

transmission of is commerce but retailing of is not a continuation of, 
118, 119 

Oaraa JMBty (Mr. Justice) 


cited as to: 

constructional guides to interpretation, 47 

extra-territoriality, 64 

navigation and sliipping, 126 

dissenting judgment in Jf^sirey \. Biirvett, 165 

prerogative as to war, 172 

prevention of strikes, 195 

incidental powers, 205 

CKmds 

o 

imported by State Government, duties on, 89, 223 
imposition of duties on foreign, 139, et aeq. 
inspection charges on 8. 112, 105, 107 
inter-state transfer of, credit of duty paid S. 93, 139 

* *QoT0niment' * 

not synonymous with Govcrnor-in Council, but means the responsible 
Minister, 302 

GkiTamment of the Oommonwoalth. 

matters incidental to, 202, el acq. 

peace, order, and good government of the, 71 

GoTernor of State 


issue writs foi Senate elections B. 12, 301 
mandamus, will not lie tu, 101, 250 
may appoint Benator to 611 casual vacancy if State Parliament not in 
session 8. 15, 101, 102 
usual period of office, 217 
OoTomor-Goneral 

acting with advice of Executive Council, 217 
ap])ointmeut of S. 2, 101, 217 

appropriation of moneys to be recommended by 8. 66, 103 
commission of, 217 
constitution of office of, 217 

Executive Councillors chosen and summoned by 8. 62, 217, 218 
executive power of Commonwealth exercisable by 8. 61, 31, 35, 217, 819 
holds office during pleasure, 217 
instructions to, 217 
Letters-patent of, 217 

may appoint Ministers of State 8. 64, 217, 219 

summon, prorogue, and dissolve Parliament, 226 
dissolve House of Representatives Bs. 5, 28 — 104 
dissolve Senate and House of Representatives simultaneously 8. 67, 
104 

prorogue Parliament 6. 5, 103 s 

pardons by, 224 g 

powers and functions of Ss. 8, 61 — 35, IC^, 217 
recommendations of votes for appropriation of money S. 56, 108 
representative of the King 8s, 2, 61 — ^31, 35, 101, 217 
Mmre of olBee, 817 



The Law of tl]6 ActfitiaUaii 

00/iMa m‘ Omm9l in Oomnil. 

uppointotent and remond of oIBmm irMed In 8^€lt, i9i Ett ^ 

of Jnatieeg of Fedecal Omurti 8. 7E, M9B ' 
may eetablish departments of SUite 8. 64, 217, 240 

iMoe write for elections for House of B^resentatiTes 88. 22, SS 
transfer of certain powers and functions to 8. 70, 161, 220 
OoTwnimaiital Powen. 

distribution of under the Constitution, 31, et seq^ 

Ortmth (Obiaf Justice) 
cited as to: 

general scheme of Constitution, 17 
tetm ** unconstitutional/ ’ 22 
common law of Commonwealth, 28 
common law of elections, 20 
executive reflation-making, 40 
progressive interpretation, 56 

prohibition of discrimination grounded on residence, 72 

discrimination grounded on residence, 77 

basis of doctrine of immunity of instrumentalities 87ti « 

principles of interpretation of commerce power, 107 

legislation as to labour conditions, 121 

navigation and shipping, 125 

exclusion by States of undesirables, 134 

customs, agieoiiients to vary with, 141 

progressive land tax, 145 

**ono subject of taxation,” 149 

imture of taxation, 155 

a 116, 162 

price-Uxiiig undei defence power, 164 
industrial disputes, 184 

” extending beyond the limits of ouc State,” 190 
inciileiitnl powers, 204, 206 

verdict of jury not within appellate jurisdiction, 262 
appeal fiom iiiterloeutory judgment, 268 
special leave to appeal in criminal cases, 279 
certidcate in constitutional cases, 244, 296 

'Habaas Corpus 

appeals in cases of to High Court, 267 

Haldane, Viscount. 

cited as to analogy between American and Australian Constitutions, 15 
Hamilton 

(Federalist, The) cited, 22, 23 

Headings 

of A«t, 7 
Heads of Power. 

dassiBcatiou of, 8, 9 
3Btoydon*8 Oase. 

rule in 49, 191 
HtCfins C>Cr. Jnstioe) 
cited as to: 

declaring laws uuconsUtutional, 25 

common law o0 Ocmimonwealth, 20 

constructional fgi|)ides for interpretatt(»|, 46 

ref gnauce within Colonial t^ws Valldlij iielL hk 

pxnieipies <3lt Interpretation of tlie eom&ierea power» Iw ^ 
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JMkie)— (roNn'tMMd). 

{WM powe||l, 1S6 
protUdioiis of 8. 55, 130 
diseriminatioii^ criterion of, 150 
prerogfttiTe as to war, 172 
Immigxmiit, 177 
indoatiial dili|»ate8, 188, 180 

<*ase stated under B. 31 of Conciliation and Arbitration Act, I0.% 
ineideatal powers 206 
High Ctanrt of AnstraUa. 
a statutory court, 231 
ippoals from, to PriTy Council, 257 

eertiilcate for, 257 


appeals from State Supreme Court, 254, et aeq , . 265, 266, 267, ei aaq. 

meaning of Supreme Court, 266 

includes single judge, 256 

but not a judge when peraona demgnaia, 256 

appellant must be worse of by £300, 254 

affidavit as to, accepted, 267 

verdict of jury not within appellate jurisdictiun of, 260, et aeq, 
from State inferior Courts direct when F<*deral laws relied on, 260 
special leave to appeal civil cases, 274, ct aeq. 
where improperly granted will be rescinded on motion, 274 
not granted on question under Statute of Frauds, 275 
nor where questions merely questions of fact, 275 
nor where appeal lay to the State Supreme Court, 275 
nor where decision right, 275 

nor where question is quantum of punishuieiit oii solicitor, 276 

nor where abortive steps had been taken to appeal to the Privy Council, 


275 


granted where appellant did not appeal within time limit, 276 
where question important and of getieial Interest, 278 
where jurisdiction erroneously declined, 276 
where on question raised depended liability to other actions, 274 
where appellant had attended taxation of costs, 277 
as to costs in very special cireumstanecs only, 277 
against stay of proceedings, 277 

whore appeal had been erroneously set ilown as of right, 277 
where half of shares owned by other company, 277, 278 
special leave to appeal in criminal cases, 278, et aeq, 
gnuited where by a disregard of forms of legal process or by some 
violation of natural Justice or otherwise substantial injustice has 
been dohe, 278, 280, 281 

will not be granted from acquittal where aecuse<l only technically 
guilty, 279 

vefuted on a question of finger-prints, 281 
the prisoner being released from custody no bar to, 279 
High Court’s practice more liberal than Privy Connell’s, 278, 281 
Xsaaes J.’s views as to High Court duty, 280, 282 
eoBstItntion of, 8. 71, 232 
Full Court of the, 283 

^ metliod of determination when the justices differ, 233 

Jnertem, nnmber of 8. 71, 232 # * 

^ ai^ointment, tenure, and salary 8. 72, 232 


s 



.tbe ' ■' -'V', 

JSIg^ 

diseorery may order against Crown or Commoni^ealth, 899, 300 
also partieiilan, 302 ^ 

original jurisdieticm of 8. 75, 236, et seq, 
actions of tort by Commonwealth against State, 233 
actions of trespass by one State against another, 238, 239 
actions by Commonwealth against State to prevent breach of Consti- 
tution, 238, 230 

matters between residents of different States, 240, et seq. 
appeal from justices exercising 8. 73, 254 
exclusive jurisdiction in constitutional questions, 243, et seq, 
matters between residents of different States do not include corpora- 
tions, 240 

no jurisdiction to determine constitutional questions submitted for 
opinion by executive, 34 
writs of mandamus and prohibition, 246 
will reverse previous decisions, 233 

not bound by Privy Council decisions in constitutional cases, 234 

will not necessarily follow English Court of Appeal, 234 

will not make a new case for party, 272, 273 

jurisdiction of, may be made exclusive S..77 (ii) 

right of audience before, 235 

taking of accounts, 272 

costs of sending counsel to another State, 235 
appeal from, to Privy Council — see Appeal 
will not decide abstract questions, 252, 253 
cannot admit further evidence, 270 
stay of proceedings by, 270, 271, 272 
History of Oonstitation 

considered in interpretation, 50 
Honorary Ministers, 217 
House of Itords 

bound by its previous decisions, 234 
Houses of the Federal Parliament. 

committees of, powers, privileges, and immunities of Ss. 49, 50 — 103 
member of, Ministers of State to be S. 64, 217 
powers, privileges, and immunities of Ss. 49, 50 — 103 
representation of States in, 101 
rules and orders, power to make S. 50, 103 
House of Bepresentatives. 
constitution of S 24, 102 

dissolution of Ss. 5, 28, 57—102, 103, 104, 225 

duration of S. 28, 102 

members of, number of Ss. 24, 27 — 102 

minimuqi, for original State S. 24, 102 
population basis, 102 

proportional representation of States in Ss. 24, 25, 128 — 108 
questions, how determined in S. 40, 102 
speaker’s casting vote, 102 
vacancies in, S. 33, writs for, 102 

Husband and Wife. 

land tax on as jointiowners of separate property invalid, 147 

Xmalgrant. ^ 

meaning of, 175 ^ 

person whose permanent home is in Australia, is not, 176 
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]0gi8lfttiTe powei»ft8 to, S. ol (xxvii), 63, 174, 176 
y ratriction, yfOiaity of test clause, 66 

erimiiials, influx of 8. 51 (xxviii), 122, 174 
liKunigratloil Act 1901-1920, 177, 252 
Itomlgratton Bastriction Act 1901, 63, 66, 73, 285 

of Parliament, its members and committees 8. 49, 103 
rules and orders as to 8. 50, 103 
of citisens, no similar clause to United States Constitution, 68 
Iflimiiiilty of InstrnmontaUtleB. 

rejection of doctrine of immunity of, 86 

UnpoElal Parliament. 

paramount legislative position of, 65, 66 
InipUad Problbition 

cannot support doctrine of immunity of instrumentalities, 44 
Implied Powers. See Incidental Itegislatlve Power. 

Imports. 

duties on 8s. 51 (ii), 90—68, 69, 81, 105, 108, 112, 124, 137, 141, 148, 
153, 156, 159, 239 
under Federal exclusive p<mer, 10 
uniform duties of customs, 137 
State powers as to, 84 

freedom of intcr>statc trade and intercourse, 79, et scq. 
inspection State charges on 8. 112, 105, 107 

Importation. 

regulation and proliibitioii of, within commerce power, 123, 124 
Importations by States* Government. 

liable to Federal customs duty, 89, 223 

Importers. 

could States lequire to pay licence fee, 84 

Incidental Powers. 

legislative power as to 8. 51 (xxxix), 142, 16.3, 166, 195, 202, 204, ei SBq.; 
249, 271 

determination of what are ‘‘matters incidental,** 202, 206, 207 
crimes against the Commonwealth, 205, 206 
price-fixing in war time, 163 

the judgment of Marshall OJ. in McCulloch v. Maryland, 202 
prohibition of strikes and lock-outs, 205, 210 
powers of compulsory inquiry, 207 

registration of title to Commonwealth property on Torrens System 
Begistcr not an incidental matter, 202 
exemption of interest on Commonwealth bonds from State taxation, 
202, 208 

royal commissions, 207 

the provision of United States Constitution, 209 
security for costs under Service and Execution of Process Act, 208 
protection to Federal judges, 210 
Income Tax (Federal). 

constitutionality of, 150, et seq. ^ 

State oiBcers employed by Railways Commissioner and Public Worke 

Department, etc., 93 • 

validity of inclusion of 5% on capital value of |psidenee, 150 
dividends in English companies operating in^Anstralia, 152 

y 




of mWBid with Stale law, test of, 181, 188 
. A Ootumonweolth law prevails over State law CL 5, S. 109 — 8, 10, 11, 88, 
91, 98, U3, 188, 184, 801 
S, 109 au|^»orta H’S^nden v. Pedder, 92. 

XttdfCtBlillti 



trial on, by Jury S. 80, 818, 264 

of the Grown, 18 

ISdnatrial Agreemint 

Under Federal law operates as an award, 181 

XnOnstcial XMapntes 

Federal legislative power as to 8. 51 (xxxv), .‘S.'S, 92, 95, 178, 179, 188, 
188, 0 t seq. ; 195, 196, 222, 241 
arbitral tribunal may be set up, 179, 192 
not a Court,*’ 380 
may deal with prescribed matters, 180 
awards and orders may be given force of law, 180 
Federal power extends to State trading coneerns, 91, 92, 184 

but qu. operations in exercise of preroga 
tive, 184 

municipalities, 188, 184 
State railways, 183, 184 
shipping, 59, 64 
works othei than manual, 185 
intended to secure uninteriupted industrial services, 178 
Federal power not limited to operations earned on for profit, 185 
nor to manual workers, 183 

disputes can only be prevented oi settled h^ conciliation and aibi 
tration, 179 

BO power of direct legislation fixing wages, etc , 178 
actors within power, 186 

associations of employe] s and employees may be organised, 179 
two-State disputes the subject of Federal powei, but the industry 
does not have to be two-8tate, 190, 191 
bank and insurance employees within power, 185 
conditions as to awards may be prescribed, 180 
registration^^f ussocintions as organizations, 179, 198 
compulsory reference of disputes, 180 
common rule,** no legislative powers to authorize, 180 
agreements bind successors in business, 181 
coneqrrent with State power. Federal power is, 181, 182 
relations of, to State Wages Boards, 181, 182 
maximum period for award, prescribing, 180 

minimum wage may be lower than that fixed by State Wages Beard, 
182 

manual workers, Federal power not limited to, 185 
uniformity of treatment of States not stipulated by the Ooastltntion, 
183 

journalists within 2 H>wer, 185 

tenitoilal Ibnltatl^ 196, 197 

meaning ef disputes^” 184, 165, 166 



; Tr?T ; 

Index ' 

an iadivldual dispute, 165 

ttxtaidi^ beyond the limits of nny one State, 190, rt ttq, 

^ pre-existing diasstisfaetion eommunieiited to emplovcni not esaeatlsl, 
187 " 


evidoAee b\ eeitnia employees that the> linve no dispute, 188 
dispute UU 9 * exist between union and employ ors even if no members 
in employment, 188 
wearing of badge, 189 

ninnufaetuieil prmluets should bent name of iiianufaeturer, elaim 
that, 189 

unton <»fheor to inspect futtories, wages books, ete.. 189 
building trade within the power, 190, 191 
no powei to diieit eoiiiiiensation for injuiies, 192 
prohibition lies to aibitral tribunal, 198, 194 
contiuuaiieG of old awaid, 108 
sueeessois m business and awards, 197 

determinatimi of question whethei dispute oxihIn hy diidgo in 
Chamheib, 198 

strikes” and ”loek outs,” pioliibitiuu of, 180, lUo 
agreement preventing instituting picH*iHHhiigs \oid, 19." 
wages boards*, Htates*, and Fedeial awards. 181 182 

netion to rerovei wages, 196 

Industrial 


meaning of, IHl 

Infants. 

legislative powei .is to < iistod.v and gu.irdi«inship of H 51 (xsii), 9 

Influx of Orinitnals. 

legislative powei .is to S 51 (xxvin), 122, 174 
Initiative and Beferendiun. 

how far valid in (Viminonwenlth 12 


m Canada, 42 
Injunction 

to piotert iipaiiaii lights, 129 
Injunction against Oommonwealth Ofllcer. 

jurisdiction in case of S 75 (v), 237, 246, 284 
when propet as opposed to guo warranto^ .302 
aiao Federal Jurisdiction 

liiqiiixy. 

powei H of reposed in exetutive, 37 
by Comptrolku Geiieial of Customs, 38 
by Boyal Commissions, 41 
Inscribed Stock (Commonwealth) Act. 

validity of exemption from Rtate Income Tax, 93, 206 
Inspection 

Commonwealth ordered to give inspection in action for infringement, 300 
Instmmontalities 

American doctrine, scopi* of 86ii, 87, 91 

American doctrine only applicable to Oovi^rn mental agencies in elHclO 
jcaen, 90 

rejection of doctrine of immunity, 86, 89 
based on implied prohibition, 86, 87, 91 e 
Engineers* Case, 89 a * « 

etatam^ of doctrine held by former Hi^ Court, 86, 91 

eqpmacF ^ ^ 
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{continued)* 

doctrine formerly held to forbid: * 

taxation of Federal oi&ceni’ salary, 87 
municipal rating of Commonwealth property, 88 
State Stamp Duty on transfer to Commonwealth, 88 
interference by Commonwealth with State railways, 88 
interference with Sydney Water Supply Board, 88 
doctrine held inapplicable to: 
importations by States, 89 

State Stamp Duty on Commonwealth Bank cheques, 89 
State Stamp Duty on transfer by Commonwealth, 89 
Federal Land Tax of Crown Leases, 89 
Iii8iiraa€e 

companies not within commerce law in America, 84n 
Canadian Dominion Act requiring licence ultra vires, 115 
other than State insurance within the State legislative power as to S. 
51 (xiv), 9 

Instmctlona under Royal Sign Manual, 217 
Intercourse. 

Australia one indivisible country, 79 
undesirables and State laws. 131, 134, 133 

freedom of inter-state S. 92, 69, 79, 81, ct s(q»; 105, 112, 118, 131, 134, 
135 

not limited to intercourse of a commercial character, 79, 81 
means immunity from all restrictions, 79 
American view, 80 

Interest 

on Goniinon wealth stock exempt from State taxation, 93, 208 

mterlocutory Order 

may be questioned on appeal from final judgment without leave, 277 

Interlocutory Judgment. 

appeal by leave in every case where appeal of right from final, 268 
Internment of Disloyalists, 164, 165 
Interpleader Order 

appeal from as of right, 267 

Interpretation. 

application of linpeiial Interpretation Act 1889, 4 
of Constitution, ,iui iHdiction in luutters invo1>ing S. 76 (i), 236, 243, 
269, 284 

constructional guides to the, 44, et seq, 

constitutional powers, appeal to Privy Council as to B. 74, 291, 
et seq. 

Federal laws, jurisdiction as to S. 76 (ii), 284 
see also Federal Jurisdiction 
Interrogatories. 

Commonwealth can be ordered to answer, 299 

mter-Btate Commission — 

injunctions, no power to issue, 32 
not a Court, 32 

Inter-State Destitute Persons Relief Act 1910 (SJk.), 285 
Inter-State Matters. 

jurisdiction of High Cdhrt in S. 75 (iv), 236, 240, et seq, 

Inter-State Process. ^ 

service and execution of, e, 208, 285 
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frtmdm of Si 92, 99, 79, et teq.-, los, 112, 118. lai. 134 13.-, 
laspeetiou Uws 8. 112, 107 
Trains. 


State powers as to stoppinjt places in America, 113 

lintoxicaitfng liquids. 

application of State laws to S. 113, 69, 84, 103, 107, 114 

congressional power over transportation of, 114 11 . 3 * 

Invalid 

unconstitutional law, iuvalitl, 22 

HBvaUdttr 

of provisions in taxation laws dealiug with otlnn inatterN H .3.3 ‘>3 57 
137, 138, etseq.; 211 

severance of valid from invalid provisionH, 94, f/ HUf, 

State laws, if inconsistent with Coinnionwenlth laws H ](I 9 ip ij 
88, 91, 92, 113, 128, 134, 201 • • . . 

Invastod Federal Juriadictlon of State Courts, 2 S 3 , tt 
Irrigation. 

rights to reasonable urn* <if water for, not to be 11 bridged H. 100, 105 128 

Isaacs (Mt. Justice) 

cited as to: 

appellation “h<»\eiei«!i State.’* eritiei«ni <»f, .3 
reserved jmiver'i ’ ’ <»f States, ( riti* Ism. 12 
declaring laws iiueonstitutioiial, 25 
common law of the Commonwealth, 28, 29 
distribution of powers, 31 
constructional guide to interpretation, 47, 48 
no exception or addition on grounds of policy, 49 
territorial limits to jurisdiction, 58, 60 
repugnance within (Colonial Laws Validity Act, 66 
Australia one indivisible country for iinrposes of eommerec, 79 
freedom of intercourse independent of eommercial attributes, 79 
** absolutely free,*' 81, 83 
severability of subject-matter, 96 

principles of interpretation of the commerce power, 108, 109 
trade comineree and intercourse,*' 117 
legislation as to labour conditions, 122 
navigation and shipping, 126 
exclusion by States of 11 inlesi rabies, 133 
provisions of S. 5.3, 138 
taxation of Oowii leasi^s, 148 
"one subject of taxation,” 149, 1.30 
discrimination, criterion of, 1.39 
re-nffirnianee of Fa rev w Bur\ett, 166 
trading with the enemy, 169 
New South Wales Pool Wheat Heheine. 171 
migration powers, 175, 177 
arbitration, 179 
industrial disputes, 181 
Commonwealth anfi State awards, 183 
industrial disputes contrastf*d with individual disputes, 185 
meaning of *Mnrlustrial dispute*,” 18.3 # 

^'extending lieyoiid the limits 0 / any oiy State,** IWl, 191 
prohibition to Conciliation and Arbifration Court, 194 
incidents] powers, 205, 206 
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/ ' adtioii hf Attomey-Oettetml as n^pr«kKtiitiag poopio »f AiMltAllg/isp 

c orlgiBal juriiidietioit in convtltiitioiuil qiMii^nui, ¥44 246 

^ Special leave to appeal in crlsiiiia] cases^ 280^ 2$2 

: ' Mat Mias and Ordan. 

Hotisea of Parliament may make 8. 50 (ii), 105 

of members of both Houses of ComuiouwoBltli Parliament in Saae of 
^ disagreement 8. 57, 23, 104, 223 

State Parliament to choose f^iiator to Oil casual vacancy 8. 15, 101, 102 

iMgaa. 

invested 4*^ederal jurisdiction, 283, et seq. 

State, boumt by Commonwealth laws Cl. 5, 7, 54, 196 
see also Bigh Ckiurt* 

Jndlelarp Act 1903-1920. 

appenls fioiii Fedeinl |uiis<hc tioii, quoiuin oti K. tSO, 194, *J33 

applications fot leave to appeal 8. 21, 233 

constitution ot High Court 8. 4, 232, 259 

conatitutionol questions 8. 38a, 236, 237, 244, 284 

costs 8. 26, 253 

decision in cases of diffeicuco of opinion 8^. 23, 23.^ 
definition of ‘ ‘ judgment » » 8 2, 255, 262 
execution S. 37, 271 
Full Court of High Court 8. 19, 233* 

icferenee of questions to 8 18, 245 
granting leave to appeal to Privy Council, quotum on B 22, 23.) 

High Court — 

appeals from Justices of, to 6. 34, 254 

appeals from State Supremo Courts 8 35, 248, 254, 235, 258, 265, 
267, et seq,; 274 

special leave to appeal S. 35, 254, 274, ft sfq.; 281, 282 
High Court, exclusive jurisdiction of 8. 38, 236, 237, 248, 284 

additional original jurisdiction 8. 30, 236, 243, 244 
investing of State Courts with Fedeial juiiscbctiou S. 39, 237, 243, 
255, 262, 268, 269, 283, 284, 285, 286, 287, 288, 289 
removal of constitutional causes to High Court 8 40, 244, 245, 246 
right of practitioners to practise 8. 49, 285 
suits against the Commonwealth 8. 56, 226, 284, 298, 299 
suits by a Btate against Commonwealth 8. 57, 226 
suits agrainst n Btate 8. 58, 238, 284, 298 

State laws to apply to preliminary proceedings in criminal cases 
S. 68, 212, 284, 285, 286 

writs of mandamus, prohibition, etc. 8. 33, 194, 236, 246, 286 

Xndgmeiit. ,, 

definition of in Judiciary Act, 255, 262 

of State Court, legislative power as to execution of S. 51 (xxiv), 208 
see oUq Appeal 
JMIcatUA The. 

Federal judicature essential to modern federation, 22 
constitution of the High Court, 281, 288 
see o/so Federal Courts. fiOgli Court. 


JMMel Act. 


distinction between ami legislative act» 81 

rt fWlelil Fewer. ' 6 

flefteitlon of original and apipellete, 231 
jUetinetlon between Anaeriean and Aoairalian, 881 


. 
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u Iixtex agg 

pfil< twill IhMir 

K Aiwrifipim limited to ton eooea, 19, 981 

I if tte OommAnwealth a 71, 81, 85, 180, 881, 288, 834, 283, S88 
g yestod in Court, and other Federal Cotirta or Courts invented with 
i Federal jnriadietiem, JUIl 

1 ean be enimated only to courts, 31, 82, 231, 238, 283 
jL of^ihe Commonwealth, limits of, proeoedings against Oommouwealth 
or Btates within 8, 78, 288, 898 
adviOofy opinions not within, 34, 35, 36, 87 
Xnter-8tate Commission could not be given, 32 
regulation of proof not usuriiation of, 32 
didlelal Power and the Crown, 298, et seq 
Jidtcial Proceedings 

against Commonwealth or Btates B 78, S38, 298 

JOdge of First Xnstanco. 

appeal lies to High C'ouit direct from single judge sitting in Cham 
hers, 256 

but none where iinlge is a fHtwna tlirnffnata and not the Supreme 
Court, 256 

on an appeal under Ktate Justices Act, 258, 285, ct M^q 
on interpleader sumnions, 267 

Jbxisdictlon. 

of High Court Stf High Court. 

State Couits, exdtision of B 77 (li), 288, 284 

mxested Federal of, 288, ft ntq 
number of ]ustices to exercise, 283 

Jury. 

no appeal from acquittal, 268, 264 
no appeal from genera! \ordi<t, 260, ft ntq 

trial by, of offences agninst laws of Comiitoiiwealth 8 80, 218, 264 
term eonnotes common law incidents, 52, 265 
common law meaning gnen to term, 52, 265 

3King, The. 

see Crown, The 
Xing In Council. 

see Pilyy Council. 

Knox (Chiaf Justice) 
eited as to 

declaring laws uiKonstitutional, 25 
const ruetionnl guides to interpretation, 47 
** absolutely tree,*' 83 
trade, commerce, and intercourse 117 
conciliation and arbitration power, 178 
interest on loans, taxation of, 208 
meaning of ** jurisdiction,** 236 
ymbotnr Conditions 

and the ^^conunercc** power, 121, 122 

TiSiid. See Crown Xmnds. Property. 

Xmad That (Fodorsl). See Taxatiim, 144 ef seq. 

Crown leases, validity of, 66, 148 
IaOW of Tlw Oosiatitiitlon 

dodned, S s 

latm - 

of Oommonweali!i, binding on courts, and pooplo,( 01. 8, T, 
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of Oommonwealtk, diserimiiiatory commerce prohibited 8. 99^ 09, 
81. 105, 187, 167 • 

discriminatory prohibited on grounds of reei> 
dence 8. 117, 68, 69, 72, 184, 245 
, extra-territorial operation of 01. 5, 20, 58 

local purposes for, 70, 71 

matters arising under, jurisdiction as to, 284 
trade or commerce laws not to abridge right to 
reasonable use of water 8. 100, 105, 128 
trade, commerce, or revenue laws not to give 
preference to State 8. 09, 69, 81, 105, 137, 157 
supremacy of, over 8tato laws Cl. 5, 8. 109, 7, 
10, 11, 39, 88, 91, 92, 113, 128, 134, 196, 201 
of 8tateB, concurrency Of, lu. 11, 12 
Zmada AoanlsiUon Act 1006-1020, 200, 201, 202, 253 
cannot interfere with State Torrens Registers, 11 
vests title independently of State law, 11, 202 
Zioavo to Appeal, 
recission of, 275 

principles regulating, 274, et seq. 

see High Oonrt 
ZtOglslativa Act. 

distinction between and Judicial Act, 31 

IiOgtRlatlve OonncU (Queensland) Abolition, 12 
Xmglalatlve Choice of Means, 32, 169, 204 
Legislative Power of Commonwealth. 

three tests legislation must answer, 20 

not subject to any reservation of State police power, 12, 130, (t seq. 
vested in Parliament B. 1, 31, 40 

advisory opinions, cannot be made res 34, 3.^ 

acquisition of property not affected by S. 92, 82 
aliens 8. 51 <xix), 63, 174 

arbitration, industrial 8. 51 (xxxv), 3.5, 92, 95, 178, 179, 182, et sag.; 
196, 222, 241 

banking (except State banking within the State) S. 51 (xiii), 9 
banks, incorporation of S. 51 (xiii), 9, 202, 203 
bank-notes, tax on, 144 
bankruptcy and insolvency R. 51 (xvii), 9 
bills of exchange and promissory notes 8. 51 (xvi), 9 
borrowing money 8. 31 (iv), 93, 155, 208 
bounties on production or export 51 (iii), 69, 81 
elassiflcation of, 8, 9 
census and statistics 8. 51 (xi), 9 
coinage 8. 51 (xii), 10 
Colonial Tjaws Validity Act and, 20, 65 
. commerce, trade and 8. 61 (i), 105, 108, 109, 118, 119, 122, 124, 125, 
126, 169 

• not exclusive in Commonwealth, 112, 113, 114 

not limited to regulation but extends to prohibition, 114, 
115 

embraces persons as well as things, 116, 117 
power expends to punishment of obstruction or injury, 119 
i) ^ forgery of bins of lading, 119 

Sea-carriage of Goods Act 1904, 119 
Secret Commissions Act 1905, 119 
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m Po >irtr of CMwumoiiwoaltlL (0oi44ti«t^). 

Ooinneree (Trade Deaeriptioas) Art 1905, 119 
AoOtralian Industries Preservation Art 1906-1910, 38, 39, 
120 

Spirito Aet 1906-1918, 120 

Seamen’s Oompensatioii Art 1911, 64, 120, 125, 126 
labour conditions, 121 

extends to both importation and cx])ortaition, 123 
Commonwealth, proceedings against 8. 78, 238, 298 
conciliation, industrial 8. 51 (xxxv), 55, 02, 95, 178, 179, 182, 183, 
184, 186, et aeq. ; 195, 196, 222, 241 

corporations, foreign, and trading and finuiiriai ror]>orntioiis formed 
within the Commonwealth 8. 51 (xx), 9, 120 
criminals, influx of 8. 51 (xxviii), 122, 174 
currency, coinage, and legal tender S. 51 (xii), 10 
customs duties, impOHitioii of 8. 51 (ii). 00, 68, 60. HI. 108, 112, 124, 
137, 141, 143, 158, 156, 159, 239 
debts to Commonwealth, priority of, 173 
declaratory arts, to pass, 33 

defeneo, naval and military 8. 51 (vi), 10, 15.'. loi. 16.1, lO.’i. 166, 
169, 170, 172, 173, 175 

departmjents, matters inridrntal to powers of 8. .'I ^xxxix), 202 

designs, patent of 8. 51 (xviii), 9 

divorce and matrimonial raiises 8. 51 (xxii>, 9 

domestic relationships, 9 

elections, 29, 101, 102 

elections — Pcderal ]iowor exteiidK to prohibiting State polls, 102 

to ref|uiring oleidioii articles to br 
signed. 102 

emigration 8, 61 (xxvii), 63, 174, 176 

excise duties, imposition of 8. 51 (ii), 90, OS, 69, Hi, 195, 108, 112, 
124, 137, 141, 143, 153, 156, 159, 234 
execution and maintenance of Commonwealth laws, control of forces 
for S. 51 (vi), 161, et acq, 
expenditure of moneys, 103 
external affairs 8. 51 (xxix), 174, 175 

Federal Courts, crontion of 8. 71, 31, 35, 1 80. 231, 232, 234. 283. 286 
jurisdiction of 8. 77, 238, 283, 287, 288 
remuneration of justices 8. 72, 19, 232, 233 
Federal jurisdiction, number of justices to exercise, 233 

investing State Courts with 8. 77 fiiii, 288, 
ct seq, 

flsheries beyond territorial limits 8. 51 (x), 9, 21 
High Court Justices, number of 8. 71, 231, 233 
remuneration of 8. 72, 232 

original jurisdiction of 8. 76, 36, 128, 236, 
et aeq,; 213, 246, 287, 289 
appellate jurisdiction of 8. 73, 5.5, 193, 288, 
251, 2^4, 2.56, 257. 260. et aeq. 

House of Parliament, matters incidental to iwwers of 8. 51 (xxxix), 

202 

powers, privileges and immunities of 8. 49, 103 
Hobm of RepresentativcR, division* of St«teH*for pl.vtioiiR B. 2®, 10® 

clortorR of, ijuaH^tiatiom of S. 30, 108 
membor* of, 1 »wr rolntln* to elopHow of 
B, 31, lOS 



^ - 'Whs- I. «• 

■ XmUfitai'n »W« 0t ^MnaMUMMltt C^ttUnutay. ; 

membem 4»f» numb9ir*^t 8, 84^ iw 


^fwift^l prm-Hon and emiipratjkMi 8. 51 txxvii), 6S* Vf^% 

ImpMrllil Parliameat, pow«» l> ^ng iii g t® S. 61 (jcuylii)^ 9 
iiifailtay eturtody and guardiwiatiip of 8. 51 9 


initiative and referendum, 42, 48 
ineolvaney B. 51 (xvii), 9 

Inapeetion luwBji>f Htate, nuuuliiieiit ef B. 112, 105, 107 
inanranee (except State inaurnnee within the State) S. 51 (xlv), 9 


inventions, patents of 8, 51 (xviii), 9 
legal tender B. 51 (xii), 10 

light-houses, lightships, helicons and buoys S. 51 (vu), 9 


local purposes, for, 70 

matters incidental to execution of powers B. 51 
166, 195, 202, 204, c/ sft/,; 249, 271 


(xxxix), 1^, 15S, 


Ministers, number of B. 65, 19, 218 
naturalization and aliens 8. 51 (xix), 63, 174 
navigation and shipping B. 51 (i), 98, 105, 125, rt Meq. 
new trial or re-hearing, none to enact, 38 
offences, 205, 206 

officers, appointment and reinoMil of B. 67, 19, 249 
onus on Commmiwenlth to silo'll power possessed, 16, 17, 4J, 71, 110 
Pacific Islands, relations with B. 51 (xxx), 174 
peace ’’.of the Commonwealth, 71 
plenary nature of, 21 

places acquired for public purposes B. 52 (i), 9, 198 

postal, telegraphic, telephonic, and like services S. 51 (v), 9, 156 

powers essential to the maintenance of the Central Government, 8 

powers to control citizenship of Commonwealth, 8 

powers in aid of national development, 8, 9 

progressive land tax, 144, 145 

property, acquisition of 8. 51 (xxxi), 11, 82, 198, et seq,; 
race, special laws for peoi»le of iinv B. 51 (xxyi), 8, 174 
railways. State control of, for naval ahd military purposes ». 51 
(xxxii), 161 

preferences and discriminations on 8. 102, 69, 233 



recall, 48 
referendum, 42 

repugnant to Colonial Laws Validitv Act, 20, 65, et geq, 

royal commissions, 41, 42 

rivers, navigation upon, 127, 128, 129 

salaries (Federal) may be subjected to Btate taxation, 88, 

Senate electorates B, 7, 101 
Bdnators, method of choosing S. 9, 101 

* number of, increasing or diminishing 8. 7, 101 
for ofiginal States 8* 7 , 101 

shipping, beginning and end of voyage in Oommonwealth, 68, 58, 


196 197 ^ 

state tinrts, conditions of appeals to High Oonrt H 78, 264, 288 
exelusion of jurisdiction of 8, 77 (ii)i 288, 284 
invested Federal jurisdiction of 8. 77 (iii), 283, ef seg. 
service and execution of procees of fik 21 (xxiv), 8, 
286 ^ ^ 

tnxation 8. 81 

estate dety, 1#8 ^ L 
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144, 145 ^ ^ 

IHeoAie taJ^i 150^151, 152 

r«xui 0 t bo wood to rogulato eoiiditiouh of mnitufa<rrint« J5.l 
to«t ctftuoe for inmiigrttiits, 176 
tonritorios, goverimiont of K 122, 5s, |S7, an^ 212 
titlo to jicquired property, 11 

trade aad commeree, external and inter State s. r>l (i), P 8 , 101 , los, 
109, 118, ei Meq,; 122 , et seq.; 169 
trade marks 8 . 51 (xviii), 54, 122 

Jt^fMatlva Power of States. 

savinir of, unless excluded or aitlidruiKii S 107, 10, 12, 16, 108, 111 

bounties 8 . 91, 92, 105 

concurrency of, 10, 11 

expropriation, not affected by S 92, S2 

inspection ebaif^ea 8. 112, 105, 107 

importation, State could not prohibit it allowed e\j»re*»sK or im 
pliedly by Federal law, 323, 124 
intoxicntini^f liquids S 113, 69, H4, 101. 307, 111 
‘^|ieace*’ of tlio States, 130 

prohibition of interstate export of ^ods, S2, SI 
polls on Federal election da\s prohibited, 102 
referendum, \ali(1it\, 42 

Senatois, times and placi s of eUctioii of S !l, loi ^ 

methods of choosing S 9, 101 

suproiimcy of C'oiumonwenlth o\er s |0O, 7, 10 II, lO, ss, OJ, 92. 
313, 328, 134, 190, 201 
Iisttars Patent. 

incorporate cabinet Bysteni, 21 S 

Ia«z et Gonsnetndo Parllamentl 

not itp)i1iciib1e to <o1onial le^fislatuies, 103 

Ucenoe 

under State law, not required b\ Fedei il M.tiiitar\ contractor, 13.1 

Idoenee Pees 

considered in leference to S 92, S3, K4 
to manufacture beer. States mav require, 132 
Zdtliior lUeenee. 

discrimination against wine of utlu'r States, 83, S4 

IdTeetoelc. 

value of, discrimination, 1.59, 160 


legislative i>owcr ns to S 51 ), 93, 155, 208 

Commonwealth interest on, fret of Stnti* tax, 0.3 

T moal I«egialatiire. 

meaning of within Fugitive OlfenderH Act, 4 

Ijoeal Optton Polls. 

invalidity of on Federal election di\, 102 
eouditioniug legislation on, 42s 


j ^ Oommonwealth legislation for, 70, 71 

kMtevp Tldkatm * 

^ptohibitioB of, within congressional jiower, 115 
f S dr^fnal jurkdietioB of High Court 41 s to S. 75 fUl), t46 et 
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Wnilntn* (0Miami0dl). 

to state Begistrar of Titles, 247 • 

against Commonwealth oAeer, jiirisdietion in cfme of S. 75 (v), 246, 
247, 249, 285 

none in case of exercise of discretionary powers, 87 
to State Governor none, 101, 248, 250 

Mandatory Provistons. 

discrimination between and directions as to procedure in * * laws * ’ and 
proposed laws,” 28 

Manalangliter. 

power to order new trial for, 273 
Marginal Kotos of Acts 

as an aid to construction, 7n 
Mannfactiire of Articles 
is not "commerce,” 118 
Marine Insurance Policy 

effected by British Government not stampable, 224 

Marshall (Chief Justice) 

cited as to 

nature of ITnited States Government, 13 
distribution of powers, 31 
original package, 80 
inspection laws, 107 
incidental powers, 202 
Matrimonial Causes. 

legislative power as to S. f)! (xxii), 9 

Matters. 

definition of, 237, 238 

advisory opinions not within, 34, 35, 237, 238 
between States, 236 

between residents of different States, 240 

in which High Court has appellate jurisdiction S. 73, 55, 193, 238, 

251, 254, 25G, 260, et seq, 
original jurisdiction 8. 75, 194, 236, 238, 
240, 246, et aeq.; 286, 298 

Parliament may confer original jurisdiction on High Court 
S. 76 

Parliament may confer right to proceed against Common- 
wealth or States S. 78, 238, 298 
Parliament may define jurisdiction of Federal and State 
Courts S. 77, 238, 283, 287, 288 

incidental to execution of powers, legislative powers as to S. 51 
(xxxix), 142, 163, 166, 195, 202, 204, et aeqr, 249, 271 
passing to Executive Govern iiieiit of Commonwealth, transfer of 
powers and functions in respect to S. 70, 161, 220 
Matters between Besldents of different States. 240 et aeq. 

Maxims* 

(teJegatua non poteai delegare^ 18, 21 
lit rea magia vnlcat quam pereat, 53 
extra ierritonum jna thcenti impvnc non paretur, .14 
^j.p,;'>aaitm facif reaaarf taciturn, 71, 110, 11^ 

princepa t'* r€apuhlica <jr juata vauan poaauht rent niram aufcrrf, 168 
198 ‘ / 

the King can do\f^^ 226, 298 

quaAdo lex aliquid eoneedere I'tcfctur et Wud, aine quo rra 

ipaa ease non poteat', 506 
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.iBlSOO 
to be given to torlba, 62, 54, ot Mg. 
•nmAr ntr XB#Mlal UiMo Act IMlA 82 


i prerogative of, 224 
jftmtaxy. See Defanoe. ^ 

Migration. 

legislative power os to S, 51 (xxvii), 63, 175, 176 
nature of Federal power as to, 175 
definition of immigrant, 175 
applies to non-Australians, 374, 176 

Australian returning after temporary absence not an immigrant, 176 
a non- Australian British subject is an immigrant, 176 
validity of dictation test, 66, 176 

Mining 

of coal is not '‘commerce,” llh 
Ministers of State Act 1917, 217 
Ministers of State of the Commonwealth 

not obliged to hear evidence in arriving at executive doterminatiou, 
37, 38 

number and ofilees of B. 65, 19, 218 
departments administered by S. 64, 217, 249 
members of Fe<leral Executive rounciJ S. 64, 217, 249 
hold oflice during pleasure H. 64, 218 
sit in Parliament H. 64, 217 
Misbehaviour, IProved 

of Justices of Federal Court S. 72, 232 
Moore (Professor Harrison) 
cited as to 

contractual basis of (U)nstitutioii, C 
territorial limits to jurisdiction, 58 
Common weal til legislation for local purj>oses, 70, 71 
prohibition of discriiiiinatioii gr<iiindc*<l on residence, 72 
duties of customs and excise, 139 
deOnition of taxation, 142 
progressive land tax, 145 
liability for acts of public servants, 299 
]>ower8 of Senate, 218 
Money Bills 

not to originate in Senate S. 53, 103 

Senate may not amend, but may request amendments 8. 55, 303 
recommendation by Oovernor-Oetieral a condition precedent S. 56, 
103 

BCbratorlum 

coincidence of State and Federal law, 10 

Municipal Bates 

on Commonwealth property, invalid R. 114, 88, 152 

Vaturalisation. 

legislative power as to S. 51 ^xix), 63, 174 
revocation of eertiOcate of, 174 
HaturallBation Act 1903-1917, 174 
Haval aafi Military. See Defence. ^ 

Mavlgable Blvers 

within commerce x>ower, 327 e ^ 

the^ as to what are, 128 




Mvl^tioii i£nid sliiiipiiig witiblit *^fiotnmeinr«^’ Ww«r Ml^ JMf 
^ 0t 0^1. 

mii«t be of ovoreeitft or inter^l^ate eharaeter, 127 ^ 

Seamen ’b Compeneatlon Aot 1909, 125 
internal coaeting trade not within^ 125 

but intra*Stote Bhip tuny be inetrument of ^'eommeree/’ 116 
inter>8tate trade^ ete., by, to be free B. 92, 79, ef eeg. 
upon Auetrallan rivera, 127, 188 
test as to what is navigable river, 128 
Kavigatloii Act 1912-1920, 97, 127 


Vbw Oaee. 

High Court cannot make for party, 272 

qu. whether objection to direction can be taken for first time before 
High Court on criminal appeal, 878 

Kew States 

position of with regard to conatruetion, 57 

New Trial 

in criminal eases, 273 

where verdict of jury impeached, 260, et seq. 

New Zealand 

cases as to extra-territoriality, 59, et eeq, 

Kortlient Territory Acceptance Act, 212 
Northern Territory. 

judiciul power in, 212 
Nnieanoe. 

no action against Commonwealth for in respect of location of 
building, 227 

Objecte. 

consideration of in conetvnction, 49, 50 
O*0obnor (BCr. Justice) 
cited as to 

declaring laws unconstitutional, 26 
discrimination grounded on residence, 75, 78 
principles of interpretation of the commerce power, 107 
Commonwealth might rofimc to use Melbourne sewerage svstem, 
133 


provisions of B. 55, 188 

certificate for special leave to ai>penl to Privy Council, 2S>9 

Offence 

against laws of Comnionwenlth, trial by jury B. 80, 52, 53 
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^,^jK>ffieeca. 


of Executive Councillor B. 62, 217, 218 

Hinistei of State Bs. 64, 65—19, 217, 218, 240 
President of Senate S. 17, 101 
Speaker of House of Bepresentatives S. 85, 23 
religiouB test not to be required for 8. 116, 11^, 168 


appointment and removal of other 8. 67, 19, 249 # 

legislative power, incidental to powero of 8. 51 (xxxix), 142, 168, 
166, 195, 202, 204, et eeq,; 209, 249, 271 ^ 
mandamus, prohibition 'or injunetioii against, jurisdiction in case of 
8. 76 (V), 846, et seq.; 288, 284 


Jfidge of State iftferior court not an ^^effleer,*’' 848, 249 
$ee also Federal JbriedlctlmL 

of States, transferred by eotment, rig^te of 8. 84, 220# 249 \ 
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t 9 Aow power claimed granted to it, 16, 17, 49, 71, L30 

proliibition of importation of, 39, 40 

4ed6r Ulii to Borlmr. 

when proper procedure for appeal to High Court, 250 
State Judge cannot grant returnable before High Court, 259 
High Court may enlarge time for, 259 
High Court not bound b> findings of fait, 259, 260 

Origtnal States. 

equal representation of, in beuate S. 7, 101, 102 

minimum representation of, in House of Represeiitatnos B J4, 102 

number of Senators for 8 7, 101, 102 

Orgaaisatlon. 

incorporation of for purposes of industrial arhit ration, 179, 192 
Oxigljiatiiig Snuimons. 

appeal from order on, 256 

OrtgitifffcfofT of A ppropriation or Tax Bills S 5.1, 10.H 
Original Jurisdiction. 

Federal original lurisdutiou, 216, ft stq 
Original Package. 

doetnne of, 80 
Padllc Islands. 

relations of (Vmnion wealth uith, legislutno pouor as to 8 51 (x^x), 
179 

Padflc Island Labourers Act, 63 

Paramount Federal Powers 8 109, 10, 11, SH, 91, 92, 1 1 1, US, 134 301 

Pardons 

royal prerogative ih to, 235 
Parliament of the Commonwealth, The 
adult sutfr.ige for, 102 
bicameral system, reason for, 101 
constitution of S 1, 31, 40, 101, 102 
double dissolution, 103 
election articles to be signed, 102ii 

equal representation of fltates in Henato a lardiiial pro\i8ioii, 101 
legislative power of Common wealth vested in 8 1, SI, 40 
preponderance of, among oigaiis of go\eriiiiieiit, 18, 19 
privileges and procedure, 102, 103 
relation of the Houses to moiie\ bills, 105 

sessions, times of, appointment b> Co\ eriior General 5, 103, 104, 
225 

annual S 6, 23, 101, 104, 225 
summoning and prorogation of 8 5, 305, 104, 225 
casual vacancies, 101 
duty of issuing writs for, 101 

does not lie to State Governor to, 101 
sec aim ItaiM of Parliament. Bousa of 


Bafereodum Act 1908 (G u ei psl aad), 12, 42, 48 
of Btataa. See Btatos. * 




Orewn in civil action bound to give, 302 



■ ■■ •■■taw ^ ’■Au8baljaii' -C^^ "•; ■ ^■;''' 

'tlM 'OoBBanoB^ 

boairtitutloii and laws binding on Courts jud^^j aiM people of all^ CflU 5^ 
7, 09, 196 • 

...Feste of dtatea. 

Commonwealth not to give prefm^nce to, 8. 99, 69, 81, 106, 137, 157 
. taxation laws not to diseriminate between, B. 51 (ii), 156, et seq. 

•-Paaoo*^ 

of Commonwealth, laws for, 71. 
of the States, laws for, 130, et eeq, 
l^mOoDB. 

invalid and old-age, legislative power as to, 8. 51 (xxiii), 9 
to offioers of transferred departments, 8. 84, 220, 249 

People 

of colonies, agreements to unite, 4, 5, 6 

of Commonwealth, members of House of Bepresentatives chosen by, 8. 
24, 102 

division of, into quotas, 8 24, 102 
of Commonwealth or State, reckoning of, S. 23, 102 
of any race (other than ^aboriginals in any State), legislative power 
as to, S. 51 (xxvi), 174 

of States, Commonwealth laws bind, Cl. 5, 7, 59, 196 
of States, members of House of Bepresentatives in proportion to, 8. 24, 
102 

proposed charge or burden on. Senate may not increase, S. 53, 103 

Personal Bepresentatlve 

may continue appeal, 273 

Places 

acquired by Commonwealth, exclusive legislative power as to, S. 52 (i), 
211 

Plenary Powers 

of Commonwealth and States, 21 
Population — see People. 

of Commonwealth; four capacities enjoyed, 73 

Population Basis. 

House of Bepresentatives organized on, 102 
Police Powers of States, 
ideas connoted by, 130 

peace” of the States, legislation for the, 130, et seq, 
embraces everything not within the ” peace” of the Commonwealth, 130 
brewers ' licence fees, 131 

States may regulate or prohibit manufactures but not tax the product, 
132 

removal of nightsoil from Commonwealth premises, 133 
State ^ traffic laws, 134 

exclusion of undesirables from other States, 134 

Federal power not subject to any reservation of State police power, 11, 
12, 135, 136 

PMtal Ssrrices. 

legislative power as to (and like services), S. 51 (v), 9 

extends to wireless telegraphy and aerial mail, 56 
transfer of departments of, 8. 69, 161, 219 
; • Powers. ' r- ■ ■ 

division of, among Governmental organs, 5 
and functions of Gm^nor-General, 217, et seq. 

Constitutional, limits of. Bee CNmustItiitlonal Powers. ^ 
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^ An4l»iiif>nt, i8«« XtaglglMrt Pmtr of 
dt SUM PirltaaoBtai. See limgUkeStw% Powtr of 
of to^otlon^ 1Z7, et eeq. 
phmuff of OomaKHiwoaltli and Stateo, 21 
priTllofi^ and immunities of Parliament^ 8. 40, 108 

rules as to, B. 90, lOi 

(Mr. Jastloa) 

eitod as to New South Wales Pool Wheat Seheme, 171 
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Commonwealth not to give to State or part, 8 00, 60, 81, 105, 182, 157 
undue and unreasonable, Ac., on State railways, 8. 108, 60, 888 
3Pxoaiiin49tio& 

of, in favor validity of Acts, 26 

that legislature intended to aet within its powers, 86 

Pxavogatlva. 

colonial Governor not regarded as enjoying general delegation of, 884 
of men^, 824 

special leave to appeal to King in Council, 8. 74, 104, 284, 888, 897, 
201, 203, et eeq. 

powers of Governors limited by commission, 224 
letters patent limit, Governor-General ’s powers, 217, 224 
no prerogative to enter into contracts without Parliamentary sanction, 
225 


entitled to a vote, 8. 23, 101 
no casting vote, 8. 23, 101 


Prmralanco 

of Oommonwealtli over 8tate Law, 8. 100, 6, 10, 11, 88, 91, 02, 113, 188, 


134, 201 

supports decision in D’Emden v. Pcdder, 01, 02 
does not impose on States every incidcntalui^ 11 

Price Piidiig 

effected under defence power, 163, 164, 165 
PriorttF of Debts to Oommonwealtli, 11 
Prlwilegee 

and immunities in United States, 68 

Australian Constitution does not guarantee equality of, 68 

special privileges may be conferred by States on their own citisens, 79 

of Parliament, 8. 40, 103 

rules and orders as to, 8. 60, 108 


of Colonial legislatures, 103 

lem et eoneuetudo ParUamenU do not apply, 103 

Pr i vy OomoiL 

and High Court, conflicting decisions, 204 
appeals to, 257, 200, et eeq. 
appealable amount, 266 
Probete Duty. 

action hj resident of New South Wales against Victoria for return of, 
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ProlMiOe Caeee ^ 

appeals as of right in, test of, 267 

VwetM cT auM Oonrtb •# 

MrvUa asd exHottom «f, legWative power aa io, 8. *1 


(zxir), SM 



of epmmeaeemettt of Con»tlttttion, 4 ; ^ 

date- of,;4 ' ■ 

assent of Western Anstralia, before, 4 . 

prohibition by, 39 

transfer of departments, 8. 69, 219, 220 
PMOtaecing P reve nti on Act 1020 CQneenaland), 83 
Pro g r eM lve mtegpretati on . 

doctrine of, 54, et 
Prograesive XiUid Tax. 

validity of, 144, 145 
Ptohibitlon (Writs of). 

jiirisdicfion of High Court, 246, et Meq, 

Proliibltion 

by proclamation, 39 

implied, doctrine of, repudiated, 44, et eeq,, 88,. 91, 92, 111 
writ of, against Commonwealth officer, jurisdiction in case, S. 75 (v), 
246, 285 

lies to President of Coinnron wealth Court of Conciliation and Arbi- 
tration, 250, 251 

to State Court notwithstanding State Statute forbids, 250 
of discrimination, 68, et seq, 

in taxation, 156 

to special tribunal under Industrial Peace Act, 252 
Australian commerce power extends to, 114 
of inter-State export invalid, 82, 83 
original jurisdiction of High Court as to, 246, et seq. 

Judge of State inferior Court not an ‘‘officer of the Commonwealth** 
for purposes of prohibition, 248 
none to deportation board, 252 

none to executive oflicers in discretionary methods, 37, 38 

Proof. 

regulation of burden of not usurpation of judicial power, 32, 34 
qu. us to conclusive rules of evidence, 34 

Property. 

acquisition of, legislative power as to, S. 51 (xxxi), 11, 82, 198, 
et seq,, 211 

of Commonweal til. States not to tax without consent, S. 114, 10, 88, 
92, 110, 137, 148, 152, 153, 161, 239 
municipal rates cannot be levied on Commonwealth 88, 152 
receipt under Audit Act not property within S. 114, 153 
of States, Commonwealth not to tax S. 114, 152 

States may impose succession duties on property bequeathed to 
’ Commonwealth, 158 
Proposed Ohaxge or Borden. 

Senate may not increase, S. 53, 103 

Proposed X4bWB. 

contrasted with laws, 23 
directory, provision as to are, 23 
power of Senate as to Money Bills, S. 58, 108 
Prorogation 

of Parliament, 8. 5, lOf., 104, 225 

Prostitiitioh. 

, Congressional power to prohibit transport of woman for, 115 
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. , of States agAiist invasion and domestie vlolsaes, B. 119, 161 

MUfe tarWM (feMaral), 6. 

PnUle ■ sn U on Act 1088, B. 64, 869 

for office or trust, no religious test for, 8. 116^ 162, I'bS 
of electors of House of HeproMatatives, 8* 80, 102 
Honate, Hs. 8, 80, 102 

of Htnte elector t«» vote :it Pedeml elections, 8. 41, 102 

Qwwntine. 

1egl8lati\e power ns t<i, S. 51 (ix), 9 

Quick sad Oarran 

cited as to: 

<%>mmoii wealth legislation for local purposes, 70 
“ subject of the Queen,’’ 78 
tIeOnitioii of taxation, 142 
Qneeaslaad. * 

abolition of tapper House in, 12, 42 

Quitting Oolony. 

fiffence <»f, when iiisoUent, 61, 62 

Quota 

of l*ariiaiiieiitni.\ lepreseiitatioii, 101, 102 

Quo Warranto 

wheie in junction and not propei remedy, 302 

Bailways. 

control of. foi fin\nl and iiiilitiiiy purposes, legislatne power ns to, 
K. r»l (xxxii), 8, 161 

mterfereiice by ('oiiiriion wealth W’ltli, jurisdiet ton of High roiirt, 239 
State, not exempt fioiii Federal industrial ptiwer, 92, 184 
profeietice*! .in<l diset i mi tint ions on, H. 102, 69, 233 

Boaaonable Use 

of wateiM of S. 100, 105, 128 

Recall 

woulil he iincoiiKt it iitioiinl in case of Foriinionw'enltli, 48 

Receipts, 

stump I)ut\ on leceipls foi Federal salary, 87, 88, 92 

Recruiting 

for iiiilitar\ foices to go abroiitl not extra territ(»rial iegisliition, 62, 
63, 170 

statements prejudicial to, 63, 170 

Referendum. 

C'onstitution adopted by, 4 

consultative valid, but initiative invalid, 12. 42 
for alteration, 6 

validity of QiicHuisland *h legislation as to, 12, 42 

Reference 

of questions to Pull Court of High Court in iiiatters of Federal Juris* 
diction, 245 

Regialration 

of Aseoeiation for purposes of industrial arbitration, 179, 192 
RtgT*HflitllTTT 0 

American commerce power limited to, 114 
80 also Canadian, 114, 118 e^ 

bnt Anstraiian not, 114 




Conunonwaalth not to ootabliali^or prohibit, 8. 116, 168, 168 
oompolooix senrioo undet* Defeneo Aet not intorferaiea with, 168^ 168 
toflgioiio oboorvonee, or toot Cominonwealtli not to impoM, 8* 116, 168 

of Oonotitntfonnl questions to High Court, 844, 846, 846 
^ Jnstieeo of Federal Courts, 8. 72, 19, 888, ^8 
ofdeers of Executive OoTemment, 8. 67, 19, 249 
^ Ministqrs of State, 8s. 64, 65, 67, 19, 217, 218, 249 
ItepetrlatloiL* 

priority of debts to Bepatriation Board, 178 
goods of Bepatriation Board not liable to distress, 178 

BopmS 

of State laws within^ concurrent power, 8. 108, 10, 11 
B fp rese nt atloaL 

alteration of Constitution afPecting (Dr. Brown referred to), 8. 128, 6 
in Parliament, 8. 26, 102 
Repugnant 

^'to the laws of England,” 20, 65, 66, 67 

Reqneet 

by Senate for amendment of Money Bill, 8. 53, 108 

Reaenrlsts (Foreign). 

deportation of, in war time, 169, 170 

^Beeerve Fowecs.” 

Isaacs J. objects to term, 12 

Residence* 

discrimination on grounds of, prohibited, R. 117, 68, 69, 72, et scq., 
134, 245 

Resident. 

bona fide and domiciled in Western Australia, diserimina^ton, 77, 78 
meaning of, 78, 240 

of different States, jurisdiction in matters between, 8. 75 (iv), 240, 
241, 242, 248 

does not include corporations, 240 

High Court requires to be satisfied that litigants are residents of 
different States, 248 
sed also Federal Xorladiction 

one State, action by, against another State, 236, 239, 284 
States, right to reasonable use of rivers, S. 100, 105, 128 

Reeidenta of Different Statea. 

matters ^between, 240, 241, 242, 248 
does not include corporations, 240, 241, 242, 248 
Reatifwim of Power. 

retained by States, 5, 12 
Reepoaaa Pmdentiuin, 3 
ReaponaiMe aovemmant 
principles of, 18 
Refetrlag AUowanoe 

to officers of transferx^d departments, 8. 84, 920, 249 
RetsffiffieetlFe i 

legislation may be maus^ 88, 

exaentive regolaiion cannot defeat High Court’s decision^ 1|4 \ 
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«t4dtU»g vtft» StctM, 6. M, U9 
•xpeiiditara ol, under Cniwn'e eontrol, IM 
rMoaunendntion 0 / money vateo, 8. S6, SS, lOS. in 
Bills nppropriatiiqc, 8 . M, n, in 

lows, not to give preferenre to 8Uto or part, a », 6 », 81, 108, in, M7 
Bssrnsn nad Taxatton, 18S 
Bleu (m. JasUeo) 
cited ae to* 


extra teiri tonality, 64 
naxigntion and shipping, 126 
disaeutiug judgniout in Farej \ Buiiett, 165 
Neifv South Woilcb pool, wlieiit scheme, 17! 
arbitration, 179 

meaning of **]iidutttiiHi dispute, * 185 
proiintiou of MtnkeB, 195 
iniidental powers, 205 

action b> Attoiiio (lenetal is repreacnttng |a*oplc of \uHtialia, 
289 

Blpariaa Blglite. 

High Court injunction to protect, 129 
Bights, Dedantion of, 218 
Bights. 

existing and act tiling of oifcers transferred, 6 84, 220, 149 
of Btates, to reusoiiabte use of waters of livers, H 100, 105, 128 
to proceed against Coniiiionwealtlr or State, Parhanioiit may confer 
8 78, 238, 2t»8 

Bivsr Stsainsr. 

may be instiuniiiit ut intcM State (ouinieifc, I Hi 

BiTm. 


Btates poHsess ihiwoih hiib|e<t to FCderiil coiniiiem laws and Hit|K*iior 
rights, 128, 129 
navigation upon, 127, 128 
diversion of water States, 128, 129 
navigable charaitcr, act of, 128 
reasonable use of waters of, B 100, 105, 128 
commerce powei, thi source of congressional powcir as to, 129 
riparian lights, ippluatioii for injunction to protect, 129 
Botatioii of, Sonaton, s 13, 101 
Boyal Oounlssians, Fodorsl 

limitation on power to appoint, 15, 16, 17 41 
Boyal Oommissions Acts 1902>1912, 15, 41 
Boyal PrarohatiTo In Oommonwaslth 

Governor General has not delegation of whole regal power, 224 
Governor General not a general agent, but special agent of Crown, 224 
prerogative powers assigned by letters patent, 224 
no power in Executive to require payments for consents, 225 
nor to enter into contracts, 225 

prerogative as to war vested in Governor General only, cannot bs 
delegated to Btates, 225, 226 
pardoning power, 224 • 

Coarta cannot interfere with, 225 
duriag war, 285, 225 
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Bui* ia S'Bntfm ▼. Md«r, 88, 98 

Bill* la BaflaMn' Of, 44 « 

Bataa. 

House may make hb to privileges, etc., 8. 50, JOS 

Salary. 

Federal salaries may be subjected to State taxation, 92 
Justices of Federal Oourts, 8. 72, 19, 282, 288 
transferred officer at time of transfer, 8. 84, 220, 249 
Saaman’a Oompeiuiatioii Act 1911, 64, 120, 125, 126 

Waanian 

injury to, on ship registered outside Comiiionweulth, 64, 120, 12.'), 126 
operation of industrial laws, 59, 64 
Seat of Oovenmieiit. 

exclusive legisliitive power us to, 8. 51 (i), 9 188, 161, 198, 200, 211, 
218 

Soa-Oarrlage of Goods Act 1904, 119 
Secret Oonunlsalona Act 1905, 119 
.Security for Ooeta. 

provision for in Horviee and Execution of Prueess Aet within inci- 
dental power, 208 
Select Oommltteea. 

limitation on powers of, 42 

Senate. 

and money bills, 8. 53, 108 
casual vacancies, 8. 15, 101, 102 
constitution of, 8. 1, 81, 40 

dissolution of, with House of Bep resent tit ives, 8. 57, 23, 104, 225 
division of senators for purposes of retirement by rotation, 8. 13, 101 
electorates for, 8. 7, 101, 102 

equal representation of States, a cardinal provision, 101 
issue of writs, 8. 12, 101 

powers equal with House of Representatives, except us to money 
bills, 8. 53 

President, vote of, 8. 23, 101 
relation of 8enatc to Cabinet system, 218 

representation in, alteration of Constitution affecting, 8. 128, 6 
of original States, to be equal, 8. 7, 101, 102 
voting in, 8. 28, 101 

if equal, question negatived, 8. 23, 101 
writs for no mandamus lies to Governor to issue, 101, 248, 2.50 
SeoAtorB. 

division of, into two classes, 8. 13, 101 
elections pf, application of State laws to, 8. 10, 102 
to 611 casual vacancies, 8. 15, 101, 102 
writs for, issue of, 8. 12, 101 
number of, for each State, 8. 7, 101, 102 
one vote, 101 

retirement of, by rotation, 8. 18, 101 
ilervice and Execution of ProcesB Act 1901-1912, 208, 285 
SeeBiomi of ParliamenA 

Governor-General may kppoint times for, 8. 5, 103, 104, 22.5 
annual, 8. 6, 28, 101, IM. 225 
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Mrmiice of Valjd from In^mlld PzoTislOtti of Foderal Stotolo. 
the test of ^verabilitj of 8Qbjeet>mstter» 94 et seg. 
sioiple invalid section may render whole statute void, 94 
severable provisions may even be contained in same section, 95 
criteria as to applicability of test of severability, 95 
taxing acts, 96 

Act fails if it becomes necessary to practically redraft its proviaioaa» 
94, 95, 96, 97 

legislative declaration that uftra nres provisions l>e severed, 97 

SluurAolden. 

liund tax on shareholders in companies, 146 

Bharos, Enemy Subjects. 

sale of, 168, 169, 170 
Sherman, Anti-Trnst Act, 120 
Shipping. See Navigation. 

Ships, British. 

Cominonweattli laws, linw far in force on CM. 5, 7, 59, 196 
first port of clearance, and port of destination, 59 
but not on all sliips with Australian home port, 59 

Ships* Stores. 

breaking seals of, outside Australian waters, 62, 63 
8ollcitor>Qeneral (Oommonwealth), 217 
*«Sovereign SUte.’* 

Isaacs J *8. eriticisiii of term, 5 

Speaker of House of Bepresentatives. 

cannot cause member to be arrested outside Ohamber, 108 
casting vote only, 8. 40 102 

choice <if member to be, H. 35, 23 

Special laeave. 

to appeal to High ('oiirt, 274 et #<•</., 281, 282 

Privy (’ouncil, 194, 234, 238, 257, 291. 298 cf »eq. 
tee also SUgh Court 
Special Privileges 

may be conferred by States on their own citisons, 75 
Spirits Act 1906-1918, 120 
«« 84 nare** 

inter}) ret at ion of, in an Act, 46 

Stamp Eutles (State). 

cheques on Commonwealth Bank, 89 
transfers to (''oninionwealth, 88 
transfers from C^ommoii wealth, 89 
Stare 3>ecisis. 

but High (\>urt will reverse previous decisions, 283, 284 
Starke (Mr. Jhstloe) 
cited as to — 

^‘absolutely free,*’ 83 
“trade commerce and intercourse,” 117 
discrimination, criterion of, 160 
content of conciliation and arbitration power, 179 
State Tradiag Ooooenm. ^ 

subject to Federal laws, 89 et eeq. 


alteration of limits of, S. 128, 6 
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iKnmtIef by, & 90, n, 99, 109 

OonuiioswtAltb Imw biad eoufU, jndfeft, aad peayle of, OL 5, 7, 59, 
196 

OOnftitviioiu of, aHeratioa oi^ S. 106, 12 

in same manner as ordinary laws, 12 
alteration under Oolonial Laws Validity Act, 12 
eontinnanee of, 8. 106, 12 
eentinnanee of powers of, 12 

eonrts of, appeal from, to High Court, 8. 78 (ii), 254 et seg. 

inresting with Federal jurisdietion, 8. 77 (iii), 288 et eeq* 
* service and execution of roeess and judgments of, 8. 51, 
(xziv), 208 

discriminations by or against, see Ptocrlmlnatton 
diversion of river water by, 128, 129 
exclusion of Inter-State undesirables, 79, 184, 185 
importation, prohibition of, by, 128, 124 

inter-state importation, 82, 88 
inspection laws of, charges for executing, 8. 112, 105, 107 
laws of. Commonwealth laws prevail over, CL 5, 109 

different State, jurisdiction of High Court where urme sub- 
ject-matter claimed under, 8. 76 (iv), 286, 288 
intoxicating liquids, 8. 113, 69, 84, 105, 107, 114 

pensions, Ac., to officers of transferred departments, 8. 84, 220, 244 
proceedings against, compulsive jurisdiction of High Court in, 288 
laws of, persons of race disqualified from voting by, 8. 25, 102 
rights of transferred officers under, 8. 84, 220, 249 
traffic laws, 188, 184 

legislative power of, see ZtCglslatlve Power of States. 

. matters between residents of different States, jurisdiction of High 
Court in, 8. 75 (iv), 240 et eeq. 

municipal rates on Commonwealth property, cannot levy, 8. 114, 88 
not to discriminate against citizens of ofher States, 8. 117, 68, 69, 
72, 73 et eeq., 184, 245 

not to tax Commonwealth property without consent, 8. 114, 10, 18, 
92, llO, 137, 148, 152, 153, 161, 239 
parliaments of, eontinuanc^of powers of, 8. 107, 10, 12, 16, 108, 111 
proceeding against, Commonwealth Parliament may confer right of, 
8. 78, 288, 298 

property not to be taxed by Commonwealth, 8. 114, 10, 88, 92, 110, 
187, 148, 152, 158, 161, 289 

protection of, against invasion or violence, 8. 119, 161 
rights, of, to reasonable use of waters of rivers, 8. 100, 105, 128 
taxation by, of Commonwealth salaries, 87, 88, 92 
stamp duty on transfer of real estate to Commonwealth, 88 

from Commonwealth, 89 
trading concerns liable to Federal law, 89, 90 
JIMi Ctonrts, Xnveated Podacal Ju r isdiction of 

Judiciary Act, 8. 89 not ultra tnres as taking away appeal to Ihe 
Privy Council, 289 

State Courts exereiJb Federal jurisdiction wherever either parly 
relies on Federab Constitution or laws, 269 
appeal lies to the Hi|^ Court from deeision of Peliee liagistraie upon 
information charging pfFence against Federal law, 269 \ . 
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ttm limit for ^rooeeiittoa fixed bj 8Ute Imw eppHee^ Mb 
Jodklftxy 79, applies Btate proeedonl laifa, 889, 890 


doubtfol If this applies to High Coari, 890 
legUlatiTe power in Commonwealth as to 8s. 71, 77 — 888 
JTndieiary Aet, S. 89 invests State Courts with Federal Jorisdietion, 


888 


deoision of State Supreme Court Ana) exeept so far as appeal 
lies to High Court, 888 

appeal lies to High Court direct from State inferior Courts 
exercising Federal jurisdiction, 288 
Summary jurisdiction— 

Federal jurisdiction not to be exercised by justices of peace, 888 
matters in which the States may and may not exercios Federal 
jurisdiction, summary of, 884 

issue of summons under Inter-State Destitute Persons* Act 1910 
is not a judicial act, 285 
may be issued by Justice, 285 

appeal lies to State Court of Oeneral Sessions from conviction 
by Police M^istrute foi offence against Federal Statute, 285 
Ah Yick V Lehmert, 285, 286, 887 

But such appeal lies oitlj nherc the State ('ourts of General 
Sessions hnie geueral appellate lunsdiction under State 
law, 288 

Stats Oonstttutlona. 

alteration of, 8. 106, 12 

la same manner as ordinary laws, 12 

Btato Judge. 

no appeal to High C*ourt on question of refusal to swear in, 269, 270 

Stay of Froooodings. 

Supreme Court no powei to grant of High ('oiirt's order, 270, 271, 272 


is regarded rather than form, 58 

•abject 

of the King, resident in a State, discrimination against, prohibited, 
S. 117, 68, 69, 72 cf seq., 184, 245 


•abjoct Miatter. 

claimed under laws of different States, jurisdiction of High <*ourt 
as to 6. 76 (iv), 286 


•agar Oomialnion, 41, 42 


may be in High Court or Supreme <*ourt of State, 226, 284, 298, 299 
Omnmon wealth liable where relation of master and servant exists, 286 
respondeat superior, 226 

no action lies where officer exercising discretionary as distinct from 
ministerial doty, 226 
no action for wrongful arrest, 227 
or nuisance in respect of location of building, 887 
•aita Against a Mate^ 888, 284. £98 
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CoasMatioaal balwmrk of liberty, 818 
Peelaratian of Wgbt, 819 
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Appeal from, to Privy Oomieily 257, 258 ^ 

High Court, 248, 254, 255, 258, £65, 267, et seq., 274 
meaning of term in 1900, 55 
Supremo Court of Hnitod Statea. 

The Judicial power vested in, 281 

^*Siipre!me Xaw of the Imad.*’ 

Constitution is, 20 

Stay of P ro c eedings. 

State Court no power to stay proceedings remitted for execution, 
270, 271, 272 

for purposes of tippeni to Privy Council, 271 

on capital charge, 84 

Sydney Gtovemment House Controversy, 221 
Tacking 

to annua] Appropriation Bill forbidden, S. 54, 23, 138 

Taxation Bill forbidden, 8. 55, 23, 57, 137, 138, 141, 148, 145, 
147, et aeq., 211 

Taxation. 

legislative power as to, 8. 51 (ii), 68, A, 108, 124, 137, 141, 148, 
158, 156, 157, 159 

American and Canadian taxing powers compared, 143 
Bills imposing, powers of Senate ns to, S. 53, 103 
banknotes tax, 144 
Federal estate duty, 148 
estate duty on gifts" inter vivos, 149 

income tax on 5 per cent, of capital value of residence, validity of, 
150 

income tax on undistributed profits on company, validity of, 151 
income tax on dividends in English Companies operating in Aus- 
tralia, 152 

Commonwealth property not subject to Municipal rates, 152 
succession duty on bequest to Commonwealth, 153 
receipts under Audit' Act not Commonwealth property, 153 
^ ^rewards and, cannot be used to regulate State industries, 158 
priority of tuxes due to Commonwealth, 11 

prohibition of liquor, effecting by Cominonwoalth power, qu., 153 

compulsory war loan, 155 

discrimination in, prohibited 156 

discrimination in value of live stock, 159 

company’s lands, 149 

Grown leases, validity of, 148 

duties of Customs and Excise, 139 

definition, 142 

extra-territorial, cannot be, 61 

Crown leaseholds of> not repugnant to Colonial Laws Validity Act, 

148 

land tax, constitutionality of, 144 

Act not an act to {Wevent holding of large estates, 14^''145 
laws imposing, must deal only with imposition, 8. 55, 23, 57, 187, 
188, 141, 148,* 14S, 147 0 t mg. 

husband and a^Syas joint owners of separate property invalid, 
147 ■ 
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{continued), 

milst not dAcriminate between States or parts, 8. 51 (ii), 15G 

et eeq, • 

application of doctrine of severability t(» provisions of, 
t extends to State Railway, etc., ofHeers, OS 

Federal salaries may be subjected to State taxation, 8S, 02 
progressive land tax, 144, 145 

not to be imposed, by State <»ii t'omiiionwealtli property, witbout 
consent, S. 114, 10, 88, 02, 110, 137, 148, 152, 153. 101, 280 
^*one subject of taxation,** 150 

shareholders in companies deemed to <»wn companies* lands, 146 
and ** rewards,** 153 
differs from, exaction, 155 

Tnating Power. 

content of Federal, 187, 142, 158 

does not extend to State property, 152 

control of conditions of manufacture, 154, 155 

compulsory war loan, 152 

prohibition of discrimination, 156 et eeq, 

Mlagraphic Massages * 

are within American commerce power, 116 


Territorial Idmits. fire Eztra-Tsrritorlal. 

Commonwealth laws, loHts of validity, 20 

Territories. 

logislativc power as to, S 122, 58, 137, 211, 212 

oflieers ot possCHsifUi handed over by f’rown not oOicerM of t'oniioori 
wealth, per er, 213 

iiietliodH of acc|iiisltion, 21 1 

provisions of S. 55 do not apply to laws for, 211 

Commonw'enlth has ordinary plenary jMiwers of <'oIotii:i} Ijegislatiire 
as to, 211 

places acquired for public purposes, 211 

land transferred with departments, 211 

trial by jury, roiiHtitiitioiiiil provision as to, d*M*M not apply to 
territories, 212 


Test 

of iiiconHistency of (7oiiimonwealth award with State IHI, 182, 

183 


validity of Commonwealth laws, 20 

Test Clause. 

immigration laws, valid, 66 

Torrens Acts State 


cannot be affected by Federal eminent domain laws, 11 
Trade and Commerce. See Commerce. 

external and interstate, legislative power aa to, S. 51 fii, 105, |OH, 
109, 118, 119, 122, 124 et eeq., 169 

external and inter-State, extends to navigation ami shipping. S. 08, 

105, 12.5, 126, 127 
State railways, S. 08, 105, 125, 
126, 127 

intexHtste, freedom of, S. 92. 09, 79 81, 82^ 88, 84, lOt', 112. 118, 
181, 184, 185 y • 

laws of made by the Parliament, may forhi * es to railways, undue 
preference, Ac., 8. 102, 69, 283 
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Arm* wi Ctoi i itii wpc* 

not to fiTO ]pTofoT«tte« to one 8t»to Sr imrt, ft. 

105, 1»7, 157 

not to abHdge roii«oiuible oie of wotoni of riTom, S. 100, « 
105, 120 

AEMoMHte 

meoiiiiig of is 1900, 55 

interpretation of legislative powers as to, 54, 55, 108, 122 
dismissal of application to expunge trade mark appealable as of 
right legislative power as to, 8. 51 (xviii), 54, 128 
Trad* Mi^ Act 1900, 108, 122, 282, 801 
Ttadlng witU tb* Bnemy. 

validity of measures prohibiting, 168 
Trading with the Bnemy Act, 168 
Trading Ckmeems Acts (WJL), 89 
Tfadlc Xiawa, State. 

would not apply to Federal servant acting under inconsistent Federal 
law, 188, 184 

Transfer by Vendor to Oommon wealth. 

not stampable under State law, 88 * 

Transferred Bepartmenta. 

provisions as to, 8. 69, 161, 219 
current obligations in respect of, H. 85 (iv), 211 
exclusive legislative power as to, S. 52 (ii), 12 
officers of, control of, S. 84, 220, 249 
rights of, 8. 84, 220, 249 
Treaty of Peace Act 1919, 172 
Treaty. 

jurisdiction in mutters ii rising under, 8. 75 (i), 286 
Trial by Jury, 212, 264 

term connotes common law incidents, 52, 265 

Ttlal on Indictment 

to be by jury, 8. 80, 212, 264 

Tuition by Post. 

within commerce power, 8. 80, 116 

Twdlve Tables 

of Bowan law, 8 

'Uhdesirablea from Other States. 

limitation on State’s powers to exclude, 79, 184 

Uniform 

taxation by Common wealth must be, 156 et seg. 

Uniform 

bounties granted by Commonwealth must be, 8. 51 (Hi), 69, 81 
Customs duties, imposition of, 8. 88, 69, 81, 187 

union XAbol Case, 122 
unitary Ponn of GtoTemment. 

supremacy of legislature, 5, 7 

united fttatos Oonstitntion. 

See American Constitution • 


Unihwfol Associations Act, 166 
Ultra VIros Xmwb, 22/84, 25 

no protection to ptriom acting oUt 24a 
: meaning of in Australia and Bngland eontnmted, 21, 22 
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tarn 

ft! ftt Webb ▼ Outtrim, 88 
Oonit will mot feelaie imleM abeoletely aeaeMar^r* 84 

and in the eoane of ordiaavy litigation, 84, 85 
pveeiimption for validity of law, 84 
f no eetoppel by, 24 
Irdbaiiey 

in Home of BepreaentatlTee, 8. 83, 102 
in Senate, 101 
Talne of Une Stock. 

diserimination invalid, 159 

yUldttr. 

Commonwealth legislation three tests, 20 
most fall within powers, 20 
must operate territorially, 20 

must not be repugnant to Colonial Laws Validity Aet, 20 
▼ordlet. 

no appeal against general verdtet of a jury in a Civil case, 260 
or acquittal in criminal case, 268 

▼ertlng 

of legislative power of Commonwealth, S. 1, 31, 40 
executive power of Commonwealth, S. 61, 31, 35, 217, 219 
power of appointment and removal, R. 67, 19, 249 
judicial power of Commonwealth, 8. 71, 31, 35, 180, 231 
property of transferred departments, 8. 85, 211 
territory of seat of Government, 8. 125, 28, 211 
T«to Power of. 

in Australia and America compared, lb 

Voting 

in House of Repiescntntives, 8 40, 102 

in Senate, 8. 28, 101 

on amendment of Constitution, 8. 128, 6 

Wages. 

no direct legislative authority as to, 178 

Wages Board (State) 

and Commonwealth industrial awards, 181, 182 

War Times Profit Tax Act, 144 
War Precautions Act, 63, 169, 170, 172, 212 
War Precautions Bognlatlons, 164 
Waters 

of livers, 127, 128, 129 

right to reasonable use of, foi coiiHcrvatioii or irrigation not to bo 
abridged, 8. 100, 105, 128 

Water Supply Board (State). 

interference by Commonwealth with, 88 

War Ijoan. 

compulsory, qu. validity of proposed, 155 

War. 

defence power in the Great, 161 et sag. 
prerogative as to, 225 

cesser of, by proelamatioii, 172 ^ 


contracts for **fatares’^ not coasmetee, 118 
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S. 118, a eopy of, 107 

WindiMig iDlp Order. ^ 

appeal of right from, 205 

Workere^ Trede Merke. 

held not authorized by eommeree power, 108 
WOrkmien^B Oompensatlon <Oonmio&woalt]i) Act, 192, 248 
WortanMi’s Oompauatlon. 

no appeal to High Court of right from Supreme Court diemiBsing 
arbitratora^ award, 269 

WMta 

for eldctione, 101, 102 
Writs of Mandamus and Prohibition, 246 
Wrongful Arrost. 

no action against Commonwealth for, 227 ^ 

Toarly Sessions of PaiUamont, S. 6, 28, 101, 104, 226 




THW HASSELL PBBSS, ADELAIDE 








